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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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FARLEY AND CALFEE, INC., Petitioner v. U.S. DEPARTMENT OF 
AGRICULTURE, Respondent. 

No. 90-70274. 

Decided August 12, 1991. 


Failure to pay promptly - Responsibly connected person - Waiver of rights - Scope of Review - 
Sanctions. 


Judicial Officer’s decision reversing ALJ’s backdating of disciplinary order was authorized by the 
statute and supported by the relevant facts. The employment bar for responsibly connected 
persons is mandatory and does not allow consideration of mitigating factors. Responsibly 
connected person waived right to contest that designation by failing to request a hearing within 
allotted time. 


Con P. Lynch, Douglas, Dickey & Lynch, Salem, OR, for Petitioner. 
Ellen R. Hornstein, U.S. Department of Justice, Washington, D.C., for Respondent. 
Before Alarcon, Ferguson and Cynthia Holcomb Hall, Circuit Judges. 


UNITED STATES COURT OF APPEALS, 
NINTH CIRCUIT 


ON PETITION FOR REVIEW OF AN ORDER OF 
THE DEPARTMENT OF AGRICULTURE 


FERGUSON, Circuii Judge: 


Farley and Calfee, Inc. (F&C), petitions this court for review of the 
Department of Agriculture’s decision and order finding that it violated the 
Perishable Agricultural Commodities Act. Specifically, the petitioner disputes 
the Judicial Officer’s reversal of the Administrative Law Judge’s decision to 
backdate its disciplinary order. Backdating the order had the effect of 
insulating Roy Farley, 100% stockholder and president of Farley and Calfce, 
Inc., from the Act’s sanctions against "responsibly connected" persons. We 
affirm the Department’s decision. 
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The parties stipulated to all relevant facts in the agency proceedings. F&C 
was a fruit and vegetable brokerage located in Oregon. It was licensed under 
the Perishable Agricultural Commodities Act ("PACA" or "the Act"), 7 U.S.C. 
§§ 499a et seq., from 1977 until 1986, when its license expired due to failure 
to pay the renewal fee. During all relevant times, the corporation was owned 
entirely by Roy E. Farley, Jr., who was a PACA licensee for 41 years.’ 

This case arose out of a series of transactions which occurred between 
August 1985 and November 1985 in which F&C failed to pay promptly for 
perishable agricultural commodities it purchased. The total amount which the 
company failed to pay was $110,128.90, resulting from 51 purchases. The 
company was not able to make any payments on this debt for another 
eighteen months. 

The company’s failure to pay was a result of an economic downturn in the 
fruit and produce industry in 1985 and 1986. During this time, some of F&C’s 
customers went bankrupt, large grocery stores changed their buying practices, 
and the company was forced to take a loss on produce it bought which was 
later declared unfit for human consumption. The cumulative effect of these 
events was that Roy E. Farley’s business, unable to meet its own obligations, 
failed. Many of the company’s debts went unpaid, including those to the fruit 
and produce suppliers. Although not obligated to do so, Roy Farley withdrew 
money from his personal savings and pension fund accounts in an attempt to 
pay off these debts.’ Of the over $100,000 owed to PACA creditors, he was 
able to pay approximately $34,000. Farley is now insolvent and his only 
remaining asset is his residence. 

Roy Farley is currently employed by Oregon Onions, Inc., a PACA 
licensee. Gazelle Farley suffers from cancer. He receives medical insurance 
through his job, which pays for his wife’s medical expenses. In addition, he 
is repaying a personal loan from Oregon Onions through a deduction from his 
paycheck. 

On November 23, 1987, the United States Department of Agriculture (the 
"Department") filed a disciplinary complaint against F&C, alleging that the 
company had violated section 2 of the PACA, 7 U.S.C. § 499b, by failing to 


"Roy Farley’s wife, Gazelle Farley, was an officer of Farley and Calfee, Inc. The parties 
stipulated that she did not participate in the day-to-day running of the business. Their son, 
Chris Farley, was the company’s vice-president. 


*He obtained approximately $280,000 by liquidating his pension fund and life insurance. 
The tax penalty for early withdrawal of the pension fund was approximately $110,000. 
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make full payment promptly for 51 lots of perishable agricultural commodities. 
F&C responded that all claims against it had been satisfied. The 
Administrative Law Judge ("ALJ") decided the case based on stipulated facts 
in lieu of a hearing. The ALJ issued an order on August 17, 1989, concluding 
that F&C had wilfully, flagrantly and repeatedly violated section 2 of the 
PACA, 7 U.S.C. § 499b. Because the company was no longer a licensee, the 
sanction imposed was publication of the disciplinary order. See 7 U.S.C. § 
499h(a). 

However, in light of what he believed were mitigating circumstances, the 
ALJ backdated its order to April 27, 1987, the date on which Roy Farley 
satisfied the reparation award against him. The effect of the ALJ’s action was 
to allow Roy Farley to continue working for Oregon Onions. Otherwise, the 
PACA requires that all persons "responsibly connected" with a licensee found 
to have repeatedly or flagrantly violated section 2 of the PACA be barred 
from employment with another PACA licensee for at least one year. 7 U.S.C. 


§ 499h(b). The Department appealed this order. On review, the Judicial 
Officer accepted the ALJ’S construction of the facts and discussion of the 


PACA violation. However, in a decision dated February 21, 1990, he 
concluded that an order should be published finding that F&C committed 
flagrant and repeated violations of the PACA and reversed the ALJ’s decision 
to backdate. 

F&C timely appeals. 


This court has jurisdiction to hear appeals from final orders of the 
Secretary of Agriculture. 28 U.S.C. § 2342. However, the scope of our review 
of administrative decisions is narrow: administrative agency decisions will be 
upheld unless “arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with the law. ..."_ 5 U.S.C. § 706(2)(A); Simpson v. Hegstrom, 
873 F.2d 1294, 1297 (9th Cir. 1989). We may not overturn the Secretary’s 
choice of sanction unless it is "unwarranted in law . . . or without justification 
in fact." Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185-86, 93 S.Ct. 
1455, 1458, 36 L.Ed.2d 142 (1973) (quoting American Power Co. v. SEC, 329 
US. 90-112, 67 S.Ct. 133, 146, 91 L.Ed. 103 (1946)). Our review is limited to 
determining whether the remedy chosen was the result of "an allowable 
judgment." Magic Valley Potato Shippers, Inc., v. Secretary of Agric., 702 F.2d 
840, 842 (9th Cir. 1983) (citations omitted). 
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The PACA was enacted by Congress in 1930, and has undergone 
numerous amendments since that time. The Act was aimed at preventing 
unfair business practices and promoting financial responsibility in the fresh 
fruit and produce industry. Tri-County Wholesale Produce v. Dep’t of Agric., 
822 F.2d 162, 163 (D.C. Cir. 1987). It requires that all brokers and dealers in 
perishable agricultural commodities obtain licenses from the Secretary of 
Agriculture. 7 U.S.C. §§ 499c, 499d. 

Section 2 of the PACA defines unfair conduct from which licensees must 
refrain. 7 U.S.C. § 499b. A specific instance of unfair conduct is the 
licensee’s failure to pay promptly and in full for agricultural purchases. 7 
U.S.C. § 499b(4). Violation of the PACA may result in suspension or 
revocation of a dealer’s license. 7 U.S.C. § 499h(a); Siegel v. Lyng, 851 F.2d 
412, 414 (D.C.Cir.1988). The PACA provides that when a violation is flagrant 
or repeated, the Secretary may revoke the violator’s license. 7 U.S.C. § 
499h(a). Here, because F&C had already allowed its license to expire, the 
Judicial Officer’s choice of sanction was to publish the disciplinary order as 
authorized by the Act. Jd. F&C does not contest the Judicial Officer’s 
conclusion that it repeatedly and flagrantly violated section 2 of the PACA by 
failing to pay for 51 lots of agricultural commodities. 

However, the Judicial Officer’s decision does not affect only F&C. The 
PACA also temporarily bars the employment in the perishable agriculture 
industry of those who have been "responsibly connected with" PACA violators. 
7 US.C. § 499h(b). In pertinent part, the Act states that: 


Except with the approval of the Secretary, no licensee shall employ any 
person, or any person who is or has been responsibly connected with 
any person- 


(2) _ who has been found . . . to have committed any flagrant 
or repeated violation of section 2 


The Secretary may approve such employment ... after one year 
following the . . . finding of flagrant or repeated violation of 
section 2, if the licensee furnishes and maintains a surety bond 
.... The Secretary may approve employment without a surety 
bond after the expiration of two years from the effective date of 
the applicable disciplinary order... . 
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7 U.S.C. § 499h(b). Roy Farley concedes that he was "responsibly connected" 
with F&C, as defined by PACA. See 7 U.S.C. § 499a(9).2 However, he 
contends that mitigating circumstances should be considered to relieve him of 
the Act’s employment bar. Therefore, he asks this court to reinstate the 
ALJ’s initial decision to backdate the disciplinary order. 


IV. 


F&C asks this court to find that the Judicial Officer erred in reversing the 
ALJ’S decision to backdate. However, this court’s review is limited to the 
actions of the Judicial Officer. In another case in which a PACA licensee 
asked the court to overturn the Judicial Officer’s imposition of a stricter 
sanction than had been imposed by the ALJ, the Fifth Circuit found that it 
was not authorized to grant reversal given the limited standard of review. J. 
Acevedo and Sons v. United States, 524 F.2d 977, 979 (Sth Cir.1975). 


We cannot disturb the action of the Secretary, as accomplished through 
the judicial officer, so long as the proceedings were properly conducted 
in accordance with constitutional and statutory standards, unless the 
judgment is “unwarranted in law or . . . without justification in fact,” 


Id. (citations omitted). We must reach the same conclusion regarding F&C’s 
request. The company does not allege that the Department committed any 
constitutional or statutory errors in its consideration of the disciplinary 
complaint against F&C. Thus, the only question before this court is whether 
the sanction imposed by the Judicial Officer is legally permissible. 


¥. 


In its review of a sanction imposed by the Secretary, this court is limited 
to determining "whether, under the pertinent statute and relevant facts, the 
Secretary made ‘an allowable judgment in choice of the remedy.” Butz, 411 
U.S. at 189, 93 S.Ct. at 1459 (quoting Jacob Siegel Co. v. FTC, 327 U.S. 608, 


*“Responsibly connected" is defined as: “affiliated or connected with a commission 
merchant, dealer, or broker as ... (B) officer, director, or holder of more than 10 per centum of 
the outstanding stock of a corporation or association." Id. 
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612, 66 S.Ct. 758, 760, 90 L.Ed. 888 (1946)). Here the sanction imposed was 
publication of the disciplinary order finding that F&C had committed repeated 
and flagrant violations of the PACA. Section 8 of the PACA provides that: 


Whenever (a) the Secretary determines, as provided in section 6, that 
any commission merchant, dealer, or broker has violated any of the 
provisions of section 2, . . . the Secretary may publish the facts and 
circumstances of such violation and/or, by order, suspend the license 
of such offender for a period not to exceed ninety days, except that, if 
the violation is flagrant or repeated, the Secretary may, by order, 
revoke the license of the offender; 


7 US.C. § 499h(a). Because F&C had allowed its license to expire, the 
Judicial Officer could not choose to suspend or revoke its license. Instead, he 
simply published the disciplinary order. This remedy is clearly authorized by 
law. Id. Because F&C does not dispute the Judicial Officer’s factual findings 
that it committed flagrant and repeated violations of the PACA, we also must 
find that the sanction was justified in fact. See Magic Valley, 702 F.2d at 842. 

Even if we were to reconsider the factual basis of the Judicial Officer’s 
findings, we would not reach a different decision. It is undisputed that F&C 
failed to pay promptly, as required by the PACA, for 51 lots of fruit and 


vegetables. Fifty-one transactions falls plainly within the permissible definition 
of "repeated." See generally Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.) 
(rejecting contention that because the 295 unpaid transactions occurred in a 
short period of time, they should not be considered repeated), cert. denied, 389 
U.S. 835, 88 S.Ct. 43, 19 L.Ed.2d 96 (1967).* 

Therefore, we affirm the publication sanction imposed by the Judicial 
Officer. 


“The Department applies a per se rule to violations of section 2 of the PACA, all failures 
to pay promptly are considered flagrant when the circumstances causing the failure to pay are 
peculiar to an individual respondent. This court need not reach the issue of whether the Judicial 
Officer properly found that the violations were flagrant. The Act prescribes consequences for 
violations that are "flagrant or repeated." 7 U.S.C. §§ 499h(a), 499h(b)(2). Our affirmation of 
the finding that the violations were repeated is sufficient. 
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VI. 


The strict employment bar imposed on individuals responsibly connected 
with violators of the PACA has been challenged repeatedly with little success. 
The courts which have considered this issue have been unwilling to invalidate 
the statute or to interfere with the Secretary's enforcement of it. 


Legislative history indicates that Section 499h(b) was enacted in 
order to prevent circumvention of the purposes behind the Act by 
persons currently under suspension or by persons whose licenses had 
been revoked and who, by the subterfuge of acting as an “employee” of 
a nominal licensee nevertheless continued in the business .... While 
admittedly the result Congress desired could be harsh in some cases, 
we cannot say that Section 499h(b) is not reasonably designed to 
achieve the desired Congressional purpose. 


Zwick, 373 F.2d at 118 (citation omitted). Arguments that the employment 
bar is contrary to the Due Process Clause of the Fifth Amendment; the Bill 
of Attainder Clause; the Eighth Amendment’s ban on cruel and unusual 
punishment; and the Fifth Amendment right to earn a livelihood have all 
proven unsuccessful. See Siegel, 851 F.2d at 416-17 (rejecting Due Process 


Clause and Bill of Attainder challenges); George Steinberg and Son, Inc. v. 
Butz, 491 F.2d 988, 994 (2d Cir.) (same), cert. denied, 419 U.S. 830, 95 S.Ct. 
53, 42 L.Ed.2d 55 (1974); Zwick, 373 F.2d at 118-20 (considering Due Process 
Clause, Bill of Attainder, Eighth Amendment, and Fifth Amendment 
arguments); Birkenfield v. United States, 369 F.2d 491, 493-95 (3dCir.1966) (§ 
499h(b) does not violate the Due Process Clause).° 

F&C does not raise any constitutional challenges to PACA’s employment 
bar. Rather, it asserts that the Judicial Officer should have examined the 


‘The circuit courts have split, however, on whether the statutory definition of 
"responsibly connected" is a per se rule or simply a rebuttable presumption. Compare Veg-Mix, 
Inc. v. United States Dep’t of Agric., 832 F.2d 601, 611 (D.C.Cir. 1987) (individual may rebut 
presumption by showing that he or she was not actually at fault or in control of those at fault) 
and Minotto v. United States Dep't of Agric., 711 F.2d 406, 408 (D.C. Cir. 1983) (same) (individual 
found to be only nominal officer, thus not "responsibly connected") with Pupillo v. United States, 
755 F.2d 638, 643-44 (8th Cir. 1985) (per se rule of accountability) and Birkenfield, 369 F.2d at 
494 (same). This court need not address this issue because Roy Farley concedes that he was 
responsibly connected with F&C, as defined by the PACA. 
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impact of this section on Roy Farley before issuing his decision. But the 
Judicial Officer refused to consider any possible collateral effects of his 
actions. "Mr. Farley is not a respondent in this proceeding, and the collateral 
consequences of the order against respondent on responsibly-connected 
individuals are irrelevant in this disciplinary proceeding involving only the 
respondent corporation." Decision and Order, PACA No. D-88-509, Feb. 21, 
1990. The Department takes the same position here. 

At least one court has agreed with the Department. In Finer Food Sales 
Co. v. Block, 708 F.2d 774 (D.C.Cir.1983), the court rejected the argument 
that collateral effects should be considered by the Judicial Officer. Jd. at 782- 
83. The court noted that its jurisdiction was limited to appeals from a final 
order of the Department from an aggrieved party. Jd. at 782 (citing 28 U.S.C. 


§ 2344). "The petitioner, which is a corporation, has not shown how it has 
been or could be aggrieved by any bar upon the employment of its former 


president by another licensee." Jd. The court pointed out that the responsibly 
connected person, or his new employer, could challenge the effect of the 
employment bar in another proceeding. Jd. at 783. 

The Secretary’s regulations set out the procedure by which the employment 
bar in § 499h(b) is enforced. See 7 C.F.R. §§ 47.47 et seq. After an 
administrative determination that an individual is or has been responsibly 
connected with a licensee subject to a disciplinary proceeding, the Regulatory 
Branch of the Fruit and Vegetable Division of the Agricultural Marketing 
Service of the Department notifies the individual in writing. 7 C.F.R. § 
47.49(b). The individual may contest this determination and submit his or her 
reasons in writing, along with supporting documentation. 7 C.F.R. § 47.49(c). 
The Chief of the Regulatory Branch will review this documentation and 
inform the individual in writing of its determination, along with an explanation 
of its reasons. Jd. If the individual still disagrees with the finding, he or she 
may request an oral hearing with a presiding officer of the Agricultural 
Marketing Service to review the decision. 7 C.F.R. § 47.49(d). The presiding 
officer’s decision is then reviewable by the Administrator of the Agricultural 
Marketing Service, who will issue the final order. Jd. That order is 
reviewable by this court. 28 U.S.C. § 2342(2). 

If this court will not order the backdating of the Department’s disciplinary 
order, F&C asks, in the alternative, that this case be remanded for a hearing 
on the question of whether Roy Farley is a responsibly connected individual. 
The Department responds that Roy Farley has waived his right to a hearing 
on this issue, and thus a remand order is not an available option. The 
Department has included in an appendix to its brief copies of letters sent to 
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the entire Farley family notifying them that they had 30 days to contest the 
determination that they were responsibly connected with F&C. Only Chris 
Farley responded. 

Roy Farley never responded to the Department’s notices, and has waived 
his right under the Secretary’s rules to contest the issue of whether he was 
responsibly connected to F&C. Therefore, this court does not have the power 
to order a hearing on the issue of whether Roy Farley was responsibly 
connected with F&C. Additionally, it is not clear that a remand would 
produce a different result given that Roy Farley has conceded that he was 
responsibly connected and the Act sets out a mandatory sanction for all 
persons in his class.° 


VII. 


The crux of F&C’s appeal to this court is a plea for mitigation and 
leniency. Unfortunately, the PACA and the Department appear to provide 
little of either. In its disciplinary proceedings, the Department does not 
consider mitigating circumstances when determining whether a violation of 
section 2 of the PACA has occurred. Finer Food, 708 F.2d at 781-82 ("the Act 
calls for payments-not excuses"). Similarly, when the PACA provides a choice 
of sanctions, the Judicial Officer may consider mitigating factors, but the court 
may not second-guess the remedy finally chosen. See Melvin Beene Produce 
v. Agric. Mktg. Serv., 728 F.2d 347, 350-51 (6th Cir. 1984); Maine Potato 
Growers, Inc. v. Butz, 540 F.2d 518, 524 (1st Cir. 1976); J. Acevedo, 524 F.2d 
at 979. 


*Even if Roy Farley had attempted to contest the Department’s determination that he 
was responsibly connected with F&C, he probably would have failed. While the Circuit of the 
District of Columbia has allowed some individuals to successfully challenge the Departmciit’s 
determination, those cases present a very different factual situation. In Quinn v. Butz, 510 F.2d 
743 (D.C.Cir.1975), the court held that an individual who is an officer of a PACA-licensed 
corporation must be allowed to present evidence that the corporate form was fraudulent, so the 
officer was not "responsibly connected." Jd. at 756-60. See also Minotto, 711 F.2d at 408-09 
(nominal director’s presence at board meetings alone was insufficient to impute personal 
knowledge of PACA violations). On the other hand, in Martino v. United States Dep’t of Agric., 
801 F.2d 1410, 1414 (D.C.Cir.1986), the court rejected attempts by two stockholders, each holding 
over twenty percent of the company’s stock, to show that they were not responsibly connected. 
The court warned that an allegedly responsibly-connected individual had only a limited right to 
contest his or her proper characterization as a person covered by the PACA definition. Id. at 
1413. 
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Here, the language of § 499h(b) is strict and speaks in mandatory terms. 
The Judicial Officer is given no discretion. Even without the severely limited 
review that this court may give sanctions imposed by the Department, the 
statute itself provides no opportunity for Roy Farley to escape the mandatory 
employment bar. 

The order of the Department of Agriculture is AFFIRMED. 


SID GOODMAN & COMPANY, INCORPORATED, Petitioner v. UNITED 
STATES OF AMERICA; UNITED STATES DEPARTMENT OF 
AGRICULTURE, AGRICULTURAL MARKETING SERVICE; CLAYTON 
YEUTTER, SECRETARY, U.S. DEPARTMENT OF AGRICULTURE, 
Respondent. 

No. 90-2209. PACA Docket No. D-89-523. 


Wholesale distributor - Kickbacks to purchasers - Commercial bribery - Implied duty of fair 
dealing - Deference to agency construction of statute - Due process - Fair warning of proscribed 
behavior - Revocation of license. 


The Judicial Officer adopted the decision of the ALJ which held that petitioner violated the 
PACA by paying kickbacks to induce purchasing agents of customers to buy produce from 
petitioner. The U.S. Court of Appeals affirmed, holding that (1) broad statutory language 
authorized Secretary to prohibit commercial bribery, (2) courts must be deferential to agency’s 
reasonable construction of statute which Congress has entrusted to agency’s administration, (3) 
language sufficient to apprise a business person of ordinary intelligence of what conduct is 
proscribed is all that is required to satisfy "fair warning" aspect of due process guarantee, (4) 
charge of commercial bribery did not represent unannounced change of standards by agency, and 
(S) revocation of license for flagrant and repeated violations was authorized by law and 
supported by substantial evidence. 


Geoffrey Richard W. Smith, McDermott, Will & Emery, Washington, D.C., for Petitioner 
Leslie Karen Lagomarcino, Office of General Counsel, United States Department of Agriculture, 
Washington, D.C., for Respondents. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


ON PETITION FOR REVIEW OF AN ORDER 
OF THE UNITED STATES DEPARTMENT OF AGRICULTURE 


OPINION 


[Unpublished opinions are not binding precedent in this circuit. See I.0.P. 
36.5 and 36.6] 


Per Curiam: 


Goodman & Sons, Co. Inc. ("Goodman") is a Maryland corporation and 
a wholesale distributor of agricultural produce, located at the Maryland 
Wholesale Produce Market in Jessup, Maryland. Goodman is a licensed 
perishable agricultural commodities dealer, pursuant to the licensing 
requirements of the Perishable Agricultural Commodities Act ("PACA"). It 
purchases produce in wholesale lots from out-of-state shippers and sells the 
produce in wholesale quantities to customers in the District of Columbia and 
Baltimore areas. Goodman also accepts produce on consignment from out-of- 
state shippers and sells it on consignment in the District of Columbia and 
Baltimore areas. Magruder, Inc. ("Magruder") and Fresh Value, Inc. ("Fresh 
Value") are among Goodman’s customers. 

M. Offutt Co., Inc., a Texas produce shipper, requested that the 
Agricultural Marketing Service ("AMS") of the United States Department of 
Agriculture ("USDA") investigate Goodman’s business, seeking reparation 
from Goodman for five lots of produce that Goodman handled for it on 
consignment. 

The investigation uncovered accounting and reporting deficiencies that led 
to the discovery that Goodman "surreptitiously" made 25 cents per-package 
payments to the employees of Magruder and Fresh Value, in order to induce 
those employees to purchase produce from Goodman rather than from a 
competitor. 


Sales to Magruder indicated a 75 cents discrepancy between the invoice price and the 
price reported by Goodman to M.Offutt Co. Goodman received 25 cents more from the 
customer than it was reporting and paying to M. Offutt Co. This sum was given to the 
customers’ employees to induce them to purchase produce from Goodman. Fifty cents was 
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From January 1987 through September 1988, these payments to Bill 
Crandall, Assistant Vice President and Produce Buyer for Magruder, totalled 
more that $66,000 for the produce Crandall purchased from Goodman on 
behalf of Magruder’s fourteen retail grocery stores. From April 1987 through 
September 1988, Goddman issued checks totalling $41,000 to the wife of 
Henry Hernandes, the produce buyer for Fresh Value’s four retail 
supermarkets. 

The supervisors at Fresh Value and Magruder were unaware of the 
payments. The invoices and accountings did not reflect the payments and 
Goodman clearly did not tell them. In addition, neither Crandall nor 
Hernandes reported to their superiors the payments received for purchasing 
the products. As a result of the investigation, AMS determined that 
Goodman had failed to make full and prompt payment to M. Offutt Co. of 
over $5000.” 

Although both stores have policies forbidding employees from taking gifts 
or gratuities of any kind, there was evidence that employees of both stores 
received promotional gifts offered publicly by suppliers on an incentive basis 
to the retail food industry. These gifts included sports tickets, pens, bottles 
of wine, hats, and jackets. 

On April 18, 1989, AMS issued a complaint against Goodman alleging that 
Goodman willfully, flagrantly, and repeatedly violated section 2(4) of the Act, 
7 US.C. § 499b(4) by regularly and surreptitiously giving employees of two 
wholesale customers a total of more than $107,000 to induce those employees 
to buy perishable agricultural commodities from Goodman. On May 10, 1989, 
Goodman filed an answer denying violation of PACA and a motion for a 
more definite statement of the violations alleged. Goodman also asserted that 
Magruder and Fresh Value extorted the kickback payments by threatening not 
to purchase perishable agricultural commodities from Goodman if it did not 
make the per-package payments to their buyers. 

In its more definite statement of the issues, the agency charged Goodman 


reported as freight costs. 


*Goodman later compensated Offutt for this underpayment. 
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specifically with violations of the first three unnumbered clauses of section 
2(4) of the PACA The complaint thus alleged that Goodman made 
fraudulent, false, or misleading statements in connection with transactions 
involving perishable agricultural commodities; failed or refused truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity; and failed to perform any specification or 
duty, express or implied, arising out of any undertaking in connection with any 
such transaction. 

Following a hearing, the Administrative Law Judge ("ALJ") concluded that 
Goodman willfully violated section 2(4) of the PACA. The ALJ found that 
Goodman’s reporting, accounting, and payment violations arose out of its 
surreptitious payments to the employees of its customers. He further found 
that Goodman violated the PACA (1) by making false statement on the 
invoices it submitted to its customers, Magruder and Fresh Value; (2) by 
making false statements in accounting to its consignors and by failing to 
account truly and correctly, or to make full payment promptly to those 
consignors; and (3) by failing to perform an implied duty owed by Goodman 
to its wholesale customers and by not informing those customers of the per- 
package kickback payment made to their employees. The ALJ ordered 
publication of these facts and also revoked Goodman’s PACA license on the 
grounds that the violations were flagrant and repeated. 

On May 2, 1990, Goodman appealed the ALJ’s decision to USDA’s 


Judicial Officer ("JO"). Goodman argued that the ALJ erred in concluding 
that section 2(4) of the PACA establishes an implied duty to refrain from 


Section 499b provides in pertinent part: 


It shall be unlawful in or in connection with any transaction in interstate or foreign 
commerce... 


(4) For any commission merchant, dealer, or broker to make, for a fraudulent 
purpose, any false or misleading statement in connection with any transaction involving 
any perishable agricultural commodity which is received in interstate or foreign 
commerce by such commission merchant, or bought or sold, or contracted to be bought, 
sold, or consigned, in such commerce by such dealer, or the purchase or sale of which 
in such commerce is negotiated by such broker; or to fail or refuse truly and correctly 
to account and make full payment promptly in respect of any transaction in any such 
commodity to the person with whom such transaction is had; or to fail, without 
reasonable cause, to perform any specification or duty, express or implied, arising out 
of any undertaking in connection with any such transaction; or to fail to maintain the 
trust as required under section 499e(c) of this title. 
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making surreptitious kickback payments to employees of a PACA licensee’s 
customers and that its due process rights were violated by the imposition of 
such a duty. Goodman also argued that the ALJ’s findings of violations were 
not supported by substantial evidence on the record. 

The JO adopted the ALJ’s Decision and Order as final. Goodman filed 
a petition for review with this Court on September 25, 1990. By Order dated 
October 29, 1990, the JO stayed the revocation of Goodman’s PACA license 
pending the outcome of the appeal. 


Goodman does not contest that it marked up the prince by 25 cents per- 
package on produce sold in wholesale lots to Magruder and Fresh Value. Nor 
does it dispute that it paid 25 cents per-package to the produce buyers 
employed by Magruder and Fresh Value in order to induce them to buy from 
Goodman rather than from a competitor. Further, Goodman admits that it 
concealed the mark-up from both Magruder and Fresh Value, and that it 
omitted the mark-up from the invoices it submitted to its consignor, M. Offutt 
Co. However, Goodman argues that the plain language of the statute makes 
no mention of payments, bribery or corruption and that the statute addresses 
omissions and not obligations. 


The plain language of the statute is the point at which interpretation 
commences. Mallard v. United States District Court, 490 U.S. 296, (1989). The 
broad statutory language reflects the breadth of the PACA: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce-.. . 


(4) ... or to fail, without reasonable cause, to perform any 
specification or duty, expressed or implied, arising out of any 
undertaking in connection with any transaction . . ." (emphasis 
added). 


7 US.C. & 499b(4). 


The key word is "any." Congress’ intention to regulate the perishable 
commodities market is shown by its failure to specify individual transactions 
which it considered to be unlawful. This term is all encompassing to include 
all unlawful transactions without exception. The implied duty clause broadens 
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the scope of the Act to afford the Secretary the authority to exercise the 
expertise and discretion necessary to regulate specialized problems that may 
arise in the perishable agriculture commodities industry on a case-by-case 
basis. "Congress used the terms ‘. . . express and implied duties . . .’ rather 
than specify all practices that would be a violation of the PACA, for that is an 
impossible task." JO’s Dec. at 21. The PACA’s regulations state: 


It is impracticable to specify in detail all of the duties of brokers, 
commission merchants, joint account partners, growers’ agents and 
shippers because of the many types of businesses conducted. 
Therefore, the duties described in these regulations are not to be 
considered as a complete description of all of the duties required but 
is merely a description of their principal duties. The responsibility is 
placed on each licensee to fully perform any specification or duty, 
express or implied, in connection with any transaction handled subject 
to the Act. 


7 CER. § 46.26 (1989). 


The Secretary found that commercial bribery‘ was a violation of the 
PACA’s implied duty clause. The Secretary has consistently enforced the 
PACA to ensure that members of the industry deal fairly with one another at 


arm’s length. See United Fruit and Vegetable Co., 40 Agric. Dec. 
396,402(1981), aff'd sub nom. United Fruit and Vegetable Co. v. Dir. of Fruit 
and Vegetable Div., 668 F.2d 983 (8th Cir. 1982) (enforcing prompt payment 
requirements to assure financial responsibility in industry); The Connecticut 
Celery Co., 40 Agric. Dec. 1131, 1137-38 (1981)(prohibiting changes after a 
contract is made in order to ensure that parties deal on equal terms). Thus, 
Goodman had an implied duty to deal fairly with other members in the 
industry. 

This Court must be deferential to the agency’s construction of the statute 
that Congress entrusted to its administration. Chevron v. Natural Resources 


“Commercial bribery is "the offer of consideration to another’s employee or agent in the 
expectation that the latter will, without fully informing his principal of the ‘gift,’ be sufficiently 
influenced by the offer to favor the offeror over other competitors." 2 Callman, The Law of 
Unfair Competition Trademarks and Monopolies § 49 (3rd ed. 1968) (ALJ Dec. at 20). 
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Defense Council, Inc. 467 U.S. 837 (1984). In reviewing an agency’s 
construction of a statute, a court must give effect first to the unambiguously 
expressed intent of Congress. If Congress has not addressed the precise issue, 


the court does not simply impose its own construction on the statute, 
as would be necessary in the absence of an administrative 
interpretation. Rather, if the statute is silent or ambiguous with 
respect to the specific issue, the question for the court is whether the 
agency’s answer is based on a permissible construction of the statute 
....A court may not substitute its own construction of a statutory 
provision for a reasonable interpretation made by the administrator of 
an agency. 


Id. at 843-44 


Although the statute specifically prohibits Goodman’s behavior pursuant 
to the fraudulent statement provision, discussed below, and also pursuant to 
the implied duty provision, the legislative history indicates that PACA was 
enacted to regulate the entire perishable agricultural commodities industry, 
not solely the relationship between the growers and the shippers. This is 
indicated by PACA’s strict accounting and payment requirements, which were 
intended to assure financial integrity among all members of the produce 
industry. Courts enforce these requirements strictly to further the Act’s goal 
of ensuring "that only financially responsible persons should be engaged in the 
businesses subject to the Act." Marvin Tragash Co. v. United States Dep’t of 
Agric, 524 F.2d 1255, 1257 (Sth Cir. 1975); Citrus Co. v. Goldstein, 214 F.Supp. 
823, 827 (E.D.Pa. 1963) ("Clearly the Act was intended to regulate all persons 
who operate in the business of dealing with perishable agricultural 
commodities in interstate commerce."). 

The plain language of the statute and legislative history clearly support the 
administrator’s construction of the statute. Kickback payments made to gain 
an unfair advantage over one’s competitors disadvantages the producers, the 
consignors and the consumer. Thus, Goodman had an implied duty to deal 
fairly with its competitors and by paying kickbacks, Goodman’s competitors 
were held at an unfair advantage. 
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Goodman’s constitutional arguments are also without merit. Goodman 
argues that the implied duty clause provides no specifications of what types of 
implied duties are owed under the Act. It maintains that where an agency 
attempts to apply statutes or regulations to conduct not intended to be 
encompassed by those provisions, the agency action must be invalidated for 
a lack of fair warning. Diamond Roofing Co. v. Occupational Safety and 
Health Review Comm’n, 528 F.2d 645, 649 (Sth Cir. 1976). Courts are 
primarily concerned that vague statutes allow those enforcing them to exercise 
unfettered discretion, id. and Kolender v. Lawson, 461 U.S. 352, 357 (1983), 
and Goodman argues the PACA’s vagueness would permit courts to consider 
all conduct by licensees to be a violation of a statute. 


The United States Supreme Court held that a statute must be 
sufficiently explicit to inform those who are subject to it what conduct 
on their part will render them liable to its penalties . . . [and] a statute 
which either forbids or requires the doing of an act in terms so vague 
that men of common intelligence must necessarily guess at its meaning 
and differ as to its application, violates the first essential of due process 
of law. 


Connally v. General Constr. Co., 269 U.S. 385, 391 (1925); Sorenson v. Nat’l 
Transp. Safety Board, 684 F.2d 683, 686 (10th Cir. 1982) (licensees are 
“entitled to be informed with reasonable certainty and explicitness of the 
standards by which [their] license[s] may be revoked"). The Supreme Court 
applies an objective test and interprets a statute designed to regulate business 
activities according to what "a business person of ordinary intelligence" would 
understand to be innocent or proscribed conduct. Hoffman Estates v. Flipside, 
Hoffman Estates, Inc., 455 U.S. 489, 501 (1982). 

The Secretary’s construction of the implied duty clause to proscribe 
commercial bribery will not entrap licensees engaging in innocent conduct; it 
is aimed only at preventing unfair conduct designed to undermine the 
industry’s stability. It does not proscribe legal activity. 

Goodman also argues that the JO confused Goodman’s void-for-vagueness 
due process argument with traditional procedural due process arguments 
concerning notice and that the Department’s Order must be set aside since 
the JO failed to consider one of the two constitutional due process arguments 
raised. See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 
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USS. 29, 43 (1930) (decision is arbitrary and capricious if the agency has. . . 
failed to consider an important aspect of the problem). Goodman’s 
constitutional argument was two-fold: (1) the statute is to provide explicit 
standards so that law enforcement officials and administrative agencies are not 
free to institute arbitrary actions, the void-for-vagueness argument discussed 
above; and (2) traditional due process requires that those already charged with 
violations of some provision be adequately apprised of the actual charges 
against them so that they may have an opportunity to defend themselves. 
Goodman contends that the JO failed to address the second argument, 
specifically, that its due process right had been infringed because no statute, 
regulation or Department policy statement had provided adequate guidance, 
prior to the institution of the proceeding, as to what behavior could be 
considered a violation of the implied duty clause. In other words, it argues 
that the Department did not provide notice to it of its views on payments to 
retailer’s purchasing agents. 

Goodman relies upon Stoller v. CFTC, 834 F.2d 262 (2d Cir. 1987) for the 
proposition that new law may not be made by adjudication where agency 
attempted to enforce a prohibition on "wash sales" without having statutory 
definition of the term, even though several letters distributed to floor brokers 
stated that the conduct engaged in by the respondent was a prohibited "wash 
sale”. 

Stoller is inapposite. Stoller acknowledged that an agency is free to 
interpret its governing statue case-by-case through adjudicatory proceedings 
rather than rulemaking, id. at 265, and held that an agency cannot revise an 
established standard in an adjudicatory proceeding to the detriment of a 
litigant who relied on the agency’s prior policy or interpretation. Jd. at 265-66. 
Here, the established standard was to protect the integrity and efficiency of 
the perishable commodities market and all unlawful transactions are a 
violation of that standard. There was no revision of that standard at the 
hearing. Unfair practices, such as commercial bribery, are clearly a violation 
of that standard. 

This Court’s scope of review of "an administrative order wherein a new 
principle is announced and applied is the same as that which pertains to 
ordinary administrative action. ... Our duty is at an end when it becomes 
evident that the Commission’s action is based upon substantial evidence and 
is consistent with the authority granted by Congress." Id. at 207. The Court’s 
review of the sanctions imposed by the Secretary is more limited than its 
review of the findings of violations. 
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[W]here Congress has entrusted an administrative agency with the 
responsibility of selecting the means of achieving the statutory policy 
"the relation of remedy to policy is peculiarly a matter of administrative 
competence." American Power Co. v. SEC, 329 U.S. 90, 112 (1946). 
Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185 (1973). 


The statute provides adequate notice to Goodman that payments made to 
induce its customers to purchase produce, an otherwise illegal activity, would 


be prohibited. 
iil 


Goodman disputes the JO’s finding that it violated section 2(4) of the 
PACA because its invoices were "false statements" as prohibited by the PACA. 
It argues that the invoices were submitted solely to reflect the amount of 
money owed to Goodman for deliveries of produce to Magruder and Fresh 
Value. Goodman also argues that the Court must find that in making the 25- 
cent payments in these transactions, Goodman "fraudulently obtained" money 
from the supermarkets to return to their agents, rather than merely 
negotiating a price for the produce and making a payment from its own 
profits. 

The invoices omitted the 75-cent mark-ups and the 25-cent kickback, and 
therefore failed to accurately represent the amount Goodman received for the 
sale of the produce. The $107,000 worth of commercial transactions made 
pursuant to wholesale sales to Magruder and Fresh Value were also 
concealed. Thus, the invoices were made "for a fraudulent purpose, [a] false 
or misleading statement in connection with . . . transaction[s] involving [a] 
perishable agricultural commodity . . . sold in [interstate] commerce ..."_ 7 
US.C. § 499b(4). 

Whether the money was paid from Goodman’s profits or its customers’ 
pockets is irrelevant. Goodman’s actions of inducing a customer to purchase 
produce from it is commercial bribery irrespective of where the inducement 
comes from. 


IV 


Goodman maintains that its conduct was not "willful" as statutorily 
required and that even if its violations were willful, the Secretary’s decision 
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to revoke its license was arbitrary and capricious since he could not have 
found such conduct to be “flagrant or repeated." 


Section 499h(a) provides that: 


[w]henever (a) the Secretary determines, as provided in section 499f of 
this title, that any commission merchant, dealer, or broker has violated 
any of the provisions of section 499b of this title, . . . the Secretary may 
publish the facts and circumstances of such violation and/or, by order, 
suspend the license of such offender for a period not to exceed ninety 
days, except that, if the violation is flagrant or repeated, the Secretary 
may, by order, revoke the license of the offender . . . 


In Hutto Stockyard, Inc. v. USDA, 903 F.2d 299, 304 (4th Cir. 1990), the 
Court held that "willfulness’, for the purposes of section 558(c) means an 
‘intentional misdeed or such gross neglect of a known duty as to be the 
equivalent thereof.” Goodman argues that it had no awareness that such 
conduct constituted a violation of the Act because of the lack of regulations, 
policy statements, or a pattern of prior prosecutions. 

Goodman’s argument is meritless. As discussed above, Goodman should 
have known that illegal inducements to purchase its produce violates its 
implied duty to deal fairly and at arms-length. 

The record demonstrates that Goodman systematically paid 25 cents per 
package kickbacks and that these kickbacks were omitted from the invoices 
in an intentional attempt to deceive Magruder, Fresh Value and M. Offutt Co. 
These acts fall within the "intentional misdeed" provision of section 499(b). 
Goodman surreptitiously paid kickbacks to its produce buyers for a period of 
approximately a year and a half. Such acts are clearly flagrant and repeated 
on a weekly basis. 

This case is AFFIRMED. 
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DISCIPLINARY DECISIONS 


In re: CRAIG-ANN HUNTS POINT CORPORATION. 
PACA Docket No. D-91-509. 
Decision and Order filed September 20, 1991. 


Failure to make full prompt payment - Purposes of PACA - Repeated, flagrant, and willful 
violations. 


Kimberly D. Hart, for Complainant. 
Paul T. Gentile, New York, NY, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


At the hearing on September 4, 1991, I delivered the following Decision 
from the bench: 


This is a disciplinary proceeding brought pursuant to the provisions 
of the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. §§ 499a, et seq., the "PACA"); the regulations promulgated 
pursuant to the PACA at 7 C.F.R., §§ 46.1 through 46.45; and the 


Rules of Practice at 7 C.F.R., §§ 1.130, et seq. 

This proceeding was instituted by a Complaint filed on November 
15, 1990, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The 
Complaint alleged that Respondent violated the PACA by failing to 
make full payment promptly of the agreed purchase price for 133 lots 
of perishable agricultural commodities for a total amount of 
$558,679.75. Respondent filed an Answer on January 15, 1991, in 
which he denied violating the PACA. 

I presided over a hearing on September 4, 1991 in New York City. 
Complainant was represented by Kimberly D. Hart, Esq., and Andrew 
Y. Stanton, Esq., of the Office of the General Counsel, US. 
Department of Agriculture. Respondent was represented Paul T. 
Gentile, Esq. William R. Addington, III, and Bruce W. Summers 
testified for Complainant. No witnesses testified for Respondent. I 
received into evidence five exhibits submitted by Complainant and one 
exhibit submitted by Respondent. 
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Complainant has submitted proposed findings of fact, proposed 
conclusions of law, and a proposed order. These were filed on August 
13, 1991. Today, Complainant modified these proposed conclusions 
and proposed findings in several minor respects. Counsel for 
Respondent has orally commented concerning these proposed findings, 
proposed conclusions and order at this hearing. I have considered the 
proposed findings, proposed conclusions and the arguments of both 
sides. To the extent indicated, they have been adopted. Otherwise, 
they are rejected as irrelevant or not supported by the evidence. Based 
upon the entire record and the applicable law, I make the following 
findings of fact, conclusions of law and order. 


Findings of Fact 


1. Respondent, Craig-Ann Hunts Point Corporation is a 
corporation whose mailing address is 167-168 NYC Terminal Market, 
Bronx, New York 10474. 

2. Pursuant to the licensing provisions of the PACA, license 
number 820288 was issued to Respondent on November 23, 1981. 
Respondent’s license was terminated on November 23, 1990, pursuant 
to Section 4(a) of the Act when Respondent failed to pay the required 


annual renewal fee. 

3. During the period December, 1988 through March, 1990, 
Respondent purchased agriculture commodities from 26 sellers in 
interstate and foreign commerce, but Respondent failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, 
in the total amount of $558,679.75. The details of these transactions 
are set forth in paragraph six of the Complaint. 

4. Between August 26 and September 1, 1991, William R. 
Addington, III, a marketing specialist for Complainant, attempted to 
contact the 26 unpaid sellers. He spoke to representatives of 
approximately 20 sellers by telephone and learned that the amounts 
that remained unpaid were the same or more, except with respect to 
three sellers. In the case of those three sellers - J.R. Brooks, Inc., 
Crawford Produce Co., Inc., and Patterson Pickle Co., Inc., the 
amounts owed were reduced by approximately $2,200 in total. 
Therefore, I find that as of the date of this hearing, approximately 
$550,000 of the amount specified in paragraph six of the Complaint 
remains unpaid. 
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Conclusions of Law 


1. The PACA was enacted to regulate and control the handling of 
fresh fruits and vegetables, 71 Cong. Rec. § 2163 (May 29, 1929). Its 
passage was occasioned by the severe losses that shippers and growers 
were suffering due to unfair practices on the part of commissioned 
merchants, dealers and brokers. H.R. Rep. 1041, 71st Cong., 2d Sess. 
(1930). Its primary purpose was to provide a practical remedy to small 
farmers and growers who were vulnerable to the sharp practices of 
financially irresponsible and unscrupulous brokers in perishable 
agricultural commodities. Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 
1971); O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 
1976). 

2. Section 2(4) of the PACA makes it unlawful for any commission 
merchant, dealer or broker to fail to "make full payment promptly" of 
its obligations with regard to transactions involving the perishable 
agricultural commodities made in interstate commerce. 

3. "Full payment promptly" is defined by the regulations at 7 C.F.R. 


§ 46.2(aa)(5) as requiring payment of the agreed purchase prices for 
produce within 10 days after the day on which produce is accepted. 


4. Of the $558,679.75 indebtedness set forth in paragraph six of the 
Complaint, at least $550,000 remains unpaid. 

5. Respondent’s failures to make timely payment violate section 2 
of the PACA (7 U.S.C. § 499b). Atlantic Produce, 35 Agric. Dec. 1631 
(1976), aff'd mem., 568 F.2d 772 (4th Cir. 1978), cert. denied 439 U.S. 
819 (1978). 

6. Respondent’s failures to pay promptly in full for 133 transactions 
over a period of 16 months in amounts totalling $558,679.75 constitute 
repeated and flagrant violations of section 2 of the PACA. American 
Fruit Purveyors v. United States, 630 F.2d 370, 373-374 (Sth Cir. 1980); 
G. Steinberg and Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom., 
George Steinberg and Son, Inc. v. Butts, 491 F.2d 988 (2d Cir. 1974). 
The 133 violations are repeated because Respondent violated the 
PACA on more than one occasion. They are flagrant because of the 
number of violations, the amount of money involved and the length of 
time during which the violations occurred. See Veg-Mix, Inc., 48 Agric. 
Dec. 595 (1989). In that case, Chief Administrative Law Judge Palmer 
held that seven violations occurring over a period of five months for 
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which Respondent had failed to make full and prompt payment 
constituted repeated and flagrant violations of the PACA. 

7. These violations are willful. A violation is willful if, irrespective 
of evil motive or erroneous advice, a person intentionally does an act 
prohibited by a statute, or if a person carelessly disregards the 
requirements of a statute. Cox v. United States Department of 
Agriculture, Number 90-1384 (8th Cir., February 13, 1991); Henry S. 
Shadkin, 34 Agric. Dec. 296 (1975); G. Steinberg and Son, Inc. supra; 
Goodman v. Benson, 286 F.2d, 896 (7th Cir. 1961). 

8. Where Respondent’s license is no longer active, the appropriate 
sanction is publication of a finding that Respondent committed willful, 
repeated, and flagrant violations of the Act. Jn re Melvin Beene 
Produce Company, 41 Agric. Dec. 2422 (1982), aff'd 728 F.2d 347, (6th 
Cir. 1984); In re Finer Food Sales, 41 Agric. Dec. 1154 (1982), aff'd 708 
F.2d 774 (D.C. Cir. 1983); In re Gilardi Trucking & Transportation, Inc., 
43 Agric. Dec. 118 (1984). 


Order 


Respondent, Craig-Ann Hunts Point Corporation has committed 
repeated, flagrant and willful violations of the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. §§ 499(a) et seq.). 
The facts and circumstances set forth above shall be published. 
This Order shall become final and effective 35 days after service of 

this Decision and Order upon Respondent unless there is an appeal to 

the Judicial Officer, pursuant to section 1.145 of the Rules of Practice 

(7 CER. § 1.145). 

Copies of this decision and order shall be served upon the parties. 


I affirm this Decision. 
[This Decision and Order became final November 4, 1991.--Editor] 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


REPARATION DECISIONS 


RICHARD C. SHELTON, d/b/a MID-VALLEY BROKERAGE CO. v. J. A. 
BESTEMAN COMPANY and/or C. H. ROBINSON COMPANY.” 

PACA Docket No. R-89-176. 

Decision and Order issued January 14, 1991. 


Where Broker fraudulently issues an accommodation invoice for less than the contract price, 
broker and receiver of the accepted goods are jointly and severally liable for full contract price. 


Where Shipment has been accepted and no objection is made to the invoice received, buyer is 
liable for the full contract price, notwithstanding the fact that it received an accommodation 
invoice from the broker reflecting a lesser price. The broker issuing the accommodation invoice 
did so without authority and in a fraudulent attempt to justify its collection of the funds owed 
shipper as an offset against a sum the shipper owed the broker from previous transactions. The 
broker is thus liable, jointly and severally with the receiver, for the full contract price. 


Peter Train, Presiding Officer 

Complainant, Pro se. 

Owen Gleason, Eden Prairie, MN, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.), hereinafter 
referred to as the Act. A timely complaint was filed in which complainant 
seeks an award of reparation against respondents, jointly and severally, in the 
amount of $14,400.00, in connection with the shipment of onions in interstate 
commerce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondents. Respondent Besteman filed an answer asserting that it had paid 
respondent Robinson the sum of $7,200.00, the amount it claims to be the 
contract price. Respondent Robinson filed an answer asserting that it had 


“This decision was originally published at 50 Agric. Dec. 918. Because a portion of text 
was inadvertently omitted in the first printing, the full decision is reproduced here. 
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offset the money received from Besteman against a sum allegedly owed it by 
complainant from earlier transactions in which it sold produce to complainant 
and therefore it also denied liability. Respondent Robinson also filed a 
counterclaim in the amount of $16,962.25, in the event that it is held that 
Robinson was not allowed to retain funds received from respondent 
Besteman. Complainant filed an answer to the counterclaim alleging that it 
was untimely filed. 

Although the amount claimed in the counterclaim exceeded $15,000.00, 
none of the parties requested an oral hearing. Accordingly, the shortened 
procedure provided for in section 47.20 of the Rules of Practice (7 C.F.R. § 
47.20) applies. Pursuant to such procedure, the parties were given an 
opportunity to submit additional evidence in the form of verified statements. 
Complainant did not file an opening statement. Respondent Besteman did 
not file an opening statement. Respondent Robinson filed an answering 
statement to which complainant filed a statement in reply. Both complainant 
and respondent Robinson filed briefs in support of their positions. 


Findings of Fact 


1. Complainant, Richard C. Shelton, is an individual doing business as 
Mid-Valley Brokerage Co., whose post office address is P. O. Box 5546, 
McAllen, Texas 78502. 

2. Respondent, J.A. Besteman Company, is a corporation whose mailing 
address is 1060 Hall Street, S.W., Grand Rapids, Michigan 49503. 

3. Respondent, C.H. Robinson Company, is a corporation whose mailing 
address is 8100 Mitchell Road, Suite 200, Eden Prairie, Minnesota 55344. 

4. All parties are, and at the time of the transaction herein were, licensed 
under the Act. 

5. On or about May 3, 1988, complainant shipped 900 sacks of onions to 
respondent Besteman. Respondent Besteman accepted the onions upon 
arrival, 

6. There is a dispute among the parties as to the terms and parties to the 
contract. Complainant asserts that his agent, Kent Scott, sold the onions to 
Besteman at a f.o.b. price of $16.00 per sack with Robinson acting as a 
broker. Complainant promptly issued an invoice (No. 1604) to Besteman 
which was not objected to or returned. Besteman alleges that it believed it 
was purchasing the onions from Robinson with full price protection. 
Besteman alleges that it was unaware that complainant was the shipper. 
Besteman asserts that it paid $8.00 per sack, or $7,200.00, to Robinson. 
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Robinson’s version is that it acted as a broker for a sale between Kent Scott, 
complainant’s agent, and respondent Besteman in which Scott, in return for 
Besteman increasing its order from 600 to 900 sacks, agreed to give full price 
protection to Besteman. Robinson further alleges that Besteman agreed to 
pay $8.00 per sack and that when Scott agreed, Robinson issued its Brokers’ 
Standard Memorandum of Sale confirming the modifications. This 
confirmation, however, was not mailed until June 27, 1988. (Ex3 to 
complaint). 

Complainant denies receiving any other confirmation (See Ex.5 to complaint) 
or authorizing Robinson to collect and remit the proceeds. (Ex.10Z to Report 
of Investigation). Complainant further denies offering full price protection to 
Besteman. 

7. Respondent Robinson received the payment of $7,200.00 from 
respondent Besteman and retained it as an offset against an amount of 
$18,312.50 allegedly owed it by complainant. The funds allegedly owed 
Robinson arise from the sale of three truck loads of onions by Robinson to 
complainant on or about April 25 and 26, 1988. These loads (Robinson’s file 
numbers 14578 - $6,525.00; 14580 - $6,162.50; and 14587 - $5,625.00) had a 
total price, for which Robinson invoiced complainant, of $18,312.50. Robinson 
filed trust notices pursuant to 7 U.S.C. § 499e (c). Complainant admits that 
he received these onions but asserts that the time for filing a claim has 
expired. 

8. Robinson sought to collect the $18,312.50 owed it by Mid-Valley by 
contacting its customers in the Detroit area to ascertain whether they owed 
Mid-Valley money. Respondent Besteman and J. R. Mazzola both 
acknowledged that they owed Mid-Valley on sales arranged by Robinson 
acting as a broker. See Ex.10, Report of investigation. As noted above, 
Robinson received $7,200.00 from Besteman. Robinson received $7,191.00, 
and $3,921.25 respectively on two transactions from Mazzola for a total of 
$18,312.25, essentially the same amount it claims was owed it by Mid-Valley. 
After deducting $1,350.00 of such amount as brokerage, ($450.00 for each of 
the three transactions), Robinson applied the remainder ($16,962.25) to the 
amount owed it by Mid-Valley. This left a balance of $1,350.25 apparently 
still due from complainant. After receiving a payment of $450.00 from Mid- 
Valley as payment for brokerage on one of the above transactions, Robinson 
billed complainant for the balance of $900.25 through a letter dated July 18, 
1988, (Ex.10N to Report of Investigation) which disclosed that Robinson was 
applying the funds collected from Besteman and Mazzola to the amounts 
allegedly due on the three loads sold by Robinson to complainant. On July 
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19, 1988, Dotti Shelton, complainant’s office manager replied in relevant part 
as follows. 


This is in regards to your letter dated 07-18-88 regarding Mid-Valley’s 
account with you! I specifically told Mike at the Detroit, Mi. office that 
we cannot and will not accept any money from C. H. Robinson on the 
accounts involved in the letter. We are going after J. R. Mazzola for the 
full amount of $31,050.00 and J. A. Besteman for $14,400.00 as that is what 
was agreed upon. No other contract was made. 


You may send the invoice for brokerage due on the two loads for 
$450.00 each. As I also told Mike, we never received any invoices for 
brokerages on these loads, and therefore was not aware they were owed! 
But as for your letter, it is not accepted by Mid-Valley Brokerage, 
Company. You had no authorization to collect on these loads to start 
with, much less to accept a lesser amount than what was confirmed and 
invoiced! You cannot legally take accounts receivable from someone 
without a court order or an assignment by the company to whom the 
money is owed. Mid-Valley never authorized you to collect any amount 
on these invoices! Therefore, we believe that you have broken the law and 
regardless of whether J. R. Mazzola and J. A. Besteman have paid you, 
that does not clear up their accounts with Mid-Valley. 


(Ex.10W to Report of Investigation) 


Complainant paid the remaining brokerage in the amount of $900.00, and not 
the amount of $900.25 for which it was billed in Robinson’s letter of July 18, 
1988. 

9. The formal complaint was filed on October 31, 1988, which was within 
nine months of the date the cause of action herein accrued. 


10. Respondent Robinson filed an informal complaint which became the 
counterclaim herein on October 28, 1988, which was within nine months of the 


date the cause of action herein accrued. 


Conclusions 


Not surprisingly, there are as many versions of the transaction in question 
as there are parties. The affidavit of Kent Scott, complainant’s agent at the 
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time, states that the agreement called for a payment of $16.00 per sack and 
that there were no changes. The affidavits of Erik Eriksen, the buyer for 
Besteman, and Mike Migoski, salesman for C.H. Robinson, both clearly state 
that Scott agreed to full price protection. Furthermore, both Eriksen and 
Migoski state that Scott agreed to returns of $8.00 per sack. 

In light of these diametrically opposed statements, we must look to other 
evidence contained in the record and the report of investigation to obtain a 
more complete picture of the transaction in question. Attached to the 
complaint herein as exhibit 1 is an invoice numbered 1604 and dated May 3, 
1988 which states that 900 sacks of onions were sold to J.A. Besteman at a 
price of $16.00 per sack. Mr. Eriksen’s affidavit, Exhibit A to answer of 
respondent Besteman, does not deny receiving this invoice nor indicate that 
any objection to the invoice was made. Eriksen does state that he received 
an accommodation invoice from Robinson dated May 25, 1988, which stated 
in pertinent part that the seller was to be determined later and that buyer was 
to be given full price protection. The $16.00 price per sack was replaced with 
the figure $8.00 with a notation "per Erik". 

Respondent Robinson relies on the same document as support for its 
contention that the parties agreed to the reduced price. Robinson’s 
contention is belied, however, by its admission in its letter to Mr. Hartfelder 
dated October 27, 1988, that when it could not collect from complainant, it 
searched for firms who owed complainant and collected from them. The 
letter states in pertinent part: 


Faced with Mid-Valley’s refusal to pay legitimate invoices we contacted 
customers in the Detroit area to see if any of them had PACA Trust 
proceeds or monies that they might owe to Mid-Valley Brokerage. 


Two of our customers, J. A. Besteman Company, Grand Rapids, Michigan, 
and J. R. Mazzola, Detroit, Michigan, advised that they had funds owing 
Mid-Valley Brokerage on sales arranged by us as a broker (file numbers 
14589, 14637), and 14705). After deducting agreed upon brokerage 
amounts, the amount totalled $16,962.25. We then informed Mid-Valley 
Brokerage that we were holding these amounts in Trust to secure payment 
of our invoices, since we had heard that they were experiencing financial 
difficulties and might not be able to pay. (Ex.10 to Report of 
Investigation) 
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If Robinson was authorized to collect and remit from the buyers on these 
transactions, it would have known which of its customers owed Mid-Valley. 
The fact that it had to search for this information is strong evidence 
supporting Mid-Valley’s assertion that Robinson was not authorized to collect 
on these loads. See Ex.10W to Report of Investigation and Finding of Fact 
8 herein. 

It is also interesting to note that the three loads allegedly settled by 
Besteman and Mazzola with the aid of Robinson totalled $18,312.25, while the 
three loads for which complainant was indebted to Robinson totalled 
$18,312.50. The similarity of these figures is not coincidental. We find that 
Robinson sought to collect from complainant’s customers without 
complainant’s authority and that it conveniently settled these customers’ claims 
for what complainant, Mid-Valley, owed Robinson. In our judgment, 
Robinson issued "accommodation invoices" to justify its actions. 

We find that C. H. Robinson Company knowingly violated section 2 of the 
Act by making "for a fraudulent purpose, . . . false or misleading statement(s) 
in connection with . . . transaction(s) involving . . . perishable agricultural 
commodities(s) . . . the sale of which . . . (was) negotiated by such broker 
...," and should be held liable to complainant for the full purchase price of 
the load of onions which is the subject of the complaint, or $14,400.00.' 
Robinson has already been paid brokerage on these two loads by complainant. 

The liability of the two respondents herein is joint and several. However, 
since respondent Besteman has already paid Robinson the sum of $7,200.00 
on the two loads, Besteman’s liability as to such amount is secondary and 
Robinson’s liability is primary. As to the remaining amount of $7,200.00, 
Besteman liability is primary and respondent Robinson’s liability is secondary. 

With respect to Robinson’s counterclaim for $16,962.25, pertaining to the 
failure to pay for three shipments of onions in April 1988, complainant’s only 
defense was that the counterclaim was not timely filed. However, the October 
27, 1988, letter to the Department from Robinson’s Jack Olexa referred to 
above (Ex.10 to Report of Investigation) specifically refers to the three loads 
sold by Robinson to complainant and requests that such letter be considered 


‘It is our opinion that respondent Besteman’s failure to pay the contract prices reflected 
by the invoice which it received from complainant, although not legally excusable, was due, at 
least in part, to the inaccurate confirmations which were issued by respondent Robinson. For 
this reason respondent Robinson must share in the liability for the sum due on the basis that 
will be outlined herein. 
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a complaint as to such loads, if the matter is not resolved. We find, therefore, 
that an informal complaint was timely filed. 

Complainant has admitted receiving the onions in question. He does not 
indicate that there were any problems with these loads but contends, rather, 
only that there was no timely complaint. We conclude that Robinson’s 
counterclaim is supported by a timely informal complaint, and that the sum 
of $16,962.25 is owed by complainant to respondent Robinson. Complainant’s 
failure to pay Robinson this amount is a violation of section 2 of the Act for 
which reparation should be awarded to respondent Robinson. 


Order 


Within 30 days from the date of this order, respondents shall pay to 
complainant, jointly and severally, as reparation, $14,400.00, with interest 
thereon at the rate of 13% per annum from June 1, 1988, until paid. 

Within 30 days from the date of this order, complainant shall pay to 
respondent Robinson, as reparation, $16,962.25, with interest thereon from 
June 1, 1988, until paid.” 

Copies of this order shall be served upon the parties. 


SUNSHINE STATE PRODUCE SALES, INC. v. ROBERT GARY MACKEY, 
d/b/a GARY’S BUYING SERVICE. 

PACA Docket No. R-89-145. 

Decision and Order issued February 25, 1991. 


George S. Whitten, Presiding Officer. 

Thomas W. Johnston, Pompano Beach, FL, for Complainant. 
Robert G. Mackey, Innokalee, FL, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


*We take official notice of another pending reparation proceeding, Richard C. Shelton, 
d/b/a Mid-Valley Brokerage v. J.R. Mazzola and/or C.H. Robinson Company PACA Docket No. 
R-89-311, which involves similar facts and the same counterclaim. Satisfaction by complainant 
of the award on the counterclaim in one proceeding will constitute satisfaction of both awards. 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $37,517.00 in connection with transactions in interstate commerce 
involving three loads of tomatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, and 
respondent requested an oral hearing. Accordingly, a hearing was held on 
November 9, 1989, in Fort Meyers, Florida. Four witnesses testified on behalf 
of complainant, and three witnesses testified on behalf of respondent. In 
addition, the depositions of two witnesses, taken at complainant’s request, 
were admitted in evidence. Neither party filed a brief, however, complainant 
filed a claim for fees and expenses on January 2, 1990, service of which was 
not effectuated on respondent, until May 19, 1990. On June 7, 1990, 
respondent filed a late objection to complainant’s claim for fees and expenses. 


Findings of Fact 


1. Complainant, Sunshine State Produce Sales, Inc., is a corporation 
whose address is 11400 State Road 7, Boynton Beach, Florida. 

2. Respondent, Robert Gary Mackey, is an individual doing business as 
Gary’s Buying Service, whose address is P. O. Box 5174, Immokalee, Florida. 
At the time of the transactions involved herein, respondent was licensed under 
the Act. 

3. On or about April 19, 21, and 23, 1988, Art Lozano, doing business as 
Art’s Tomato House, P. O. Box 961, Immokalee, Florida, sold three loads of 
mature green tomatoes to respondent, for a total price for the three loads of 
$37,517.00. Art Lozano possessed title to the tomatoes, at the time of the 
sale, and dealt directly with respondent in selling the tomatoes. The tomatoes 
were sold on an f.0.b. basis with respondent taking possession of the tomatoes 
on the dates of sale at Art Lozano’s place of business. Art Lozano, under its 
own letterhead, issued invoices (incorrectly denominated purchase orders) to 
respondent covering each of the loads of tomatoes. These invoices were dated 
correctly in correspondence with the dates of sale. 
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4. Neither at the time of the sale of the three loads of tomatoes, nor at 
any time preceding or subsequent thereto, did respondent, nor anyone 
connected with respondent, deal with complainant, or with anyone 
representing complainant. At such times, and up until approximately three 
months after the sales took place, respondent did not know of complainant’s 
existence, nor of any interest complainant might have had in the tomatoes. 

5. Complainant, at the time of the sale of the tomatoes, was a sales agent 
for Art Lozano, and knew of, and conveyed to Art Lozano, its approval of the 
sales. In addition, complainant advanced money to Art Lozano to finance 
Lozano’s purchase of the tomatoes, and also at least part of the expenses 
associated with packing. Complainant issued invoices under its own letterhead 
covering each of the loads of tomatoes showing respondent as buyer, but did 
not send the invoices to respondent. These invoices made no mention of Art 
Lozano and the dates of issuance did not correspond correctly with the dates 
of sale of the tomatoes. Such invoices were sent by complainant to Art 
Lozano and Art Lozano sent the invoices to respondent on August 8, 1988, 
over three months after their issuance, accompanied by the following hand 
written note: 


Mr. Gary Mackey [sic] 


I’m sending you these invoices that should have been send [sic] to you long 
time ago, but they were misplaced, and I just found them in my files. 


Thank you 
Art Lozano 


6. The formal complaint was filed on November 28, 1988, which was 
within nine months after the causes of action alleged herein accrued. 


Conclusions 


Complainant brings this action to recover from respondent, the purchase 
price of the three loads of tomatoes. In the informal complaint, complainant’s 
principal Ken Andrew made the following statement in relevant part: 


This is to confirm your conversation with Forest Cope, [an employee 
of complainant] that Sunshine State Produce Sales, acting as an agent 
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for Art Lozano of Art’s Tomato House of Immokalee, Florida, sold 
three loads of tomatoes to Gary’s Buying Service, also of Immokalee. 


As is reflected by the findings of fact, the uncontradicted evidence in this 
record, shows that the above statement is not true in so far as it alleges that 
complainant, acting as agent, sold the tomatoes to respondent. In the formal 
complaint, complainant alleges again that it sold the tomatoes to respondent 
and states: 


That said contract was negotiated by Forest Cope, a broker, located at 
Sunshine State Produce Sales, Inc., who acted in negotiating such sale 
as agent for the complainant together with Art Lozano of Art’s Tomato 
House, and that Respondent was represented by himself. 


However, Forest Cope testified on behalf of complainant at the hearing, that 
while he had previously acted as an independent broker on behalf of Art 
Lozano, at the time of the subject sales he had gone to work for complainant, 
working under "Kenny." Mr. Cope stated as follows, concerning how the 
tomato transactions occurred: 


Q. .. . Would you indicate how you first learned of that transaction? 


A. Well, I had sold previous loads of Art’s to different people around the 
country with no problems and this particular time, we had approximately 
3, 4 loads of tomatoes that we were going to pack, and I was on the phone 
working the tomatoes and Art called me and he said, I have a fellow here 
that will take three loads of tomatocs, FOB, here. And I said, what price, 
and he told me a price and I -- at the price I was asking, it was a dollar 
less than what I was asking at the time. So, I told Kenny, I said, Kenny, 
I feel that if you want to turn the three loads, we'll turn them loose. 
Kenny said, Whatever you think. 

So, I called Art. I said, Give the man the three loads of tomatoes. So, 
my understanding was he took these tomatoes as is, FOB. So, that’s the 
way that I released it to Art under Kenny. 

Q. Did you ever speak to Mr. Mackey concerning these transactions? 
A. Never, never. 

Q. Or anyone that works for him? 

A. No. 
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Complainant, as is made clear by the wording of the formal complaint, did 
not bring this action on the basis of its possession of an alleged financial 
interest in tomatoes sold by Art Lozano to respondent, but rather on the basis 
of the sale of the tomatoes by complainant and respondent’s acceptance 
thereof, and failure to pay therefor. Respondent, at the time of his reply to 
the informal complaint, in his answer to the formal complaint, in repeated 
statements during his testimony at the hearing, and in his closing statement, 
affirmed emphatically that he had never had any dealings with complainant, 
that his dealings were only with Art Lozano, and alleged that complainant had 
no right to bring suit against him. 

We have for consideration in this proceeding not the usual case of an 
agent for an undisclosed principal, but rather what might be characterized as 
a principal with an undisclosed agent. But, under the applicable facts this 
characterization tilts too far in complainant’s direction, for how can a party be 
termed an agent in regard to a transaction in which it did not act in any 
respect as an agent? Seavey, in his treatise on agency, makes the following 
observations under the heading “Agents who can not maintain actions.": 


An agent who makes a contract for a disclosed principal is normally 
not a party to it and his right to compensation does not give him such 
an interest in its performance, that he can maintain an action in his 
own name. A Fortiori, a principal can not, except by assigning the 
claim, authorize an agent who has no connection with the transaction 
to bring an action in his own name.’ 


The complaint should be dismissed. 
Since complainant is not the prevailing party its claim for fees and 
expenses must be disallowed. 


"W. Seavey, Handbook of the Law of Agency § 136A (1964). 


*See Harrisburg Daily Market, Inc. v. S. Boova & Company and R. Patt Brokerage, Inc., 
19 Agric. Dec. 689 (1960) and Food Sales Co. v. Smeltzer Orchard Co., 18 Agric. Dec. 1209 (1959). 
Compare Sid Lipsig & Co. v. Joe Belson, 34 Agric. Dec. 417 (1975) where we refused to dismiss 
an action brought by an agent, who actually negotiated the contract between the owner and 
respondent, and was liable to the owner under an agreement with the owner to collect and remit 
the proceeds. 
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Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


NORDEN FRUIT CO., INC., d/b/a CAL FRUIT v. E D P INC., d/b/a 
TRANS CONTINENTAL TRADING. 

PACA Docket No. R-90-337. 

Decision and Order issued July 10, 1991. 


George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Mitchell Stabbe, Washington, D.C., for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 


amount of $17,030.52 in connection with transactions in interstate commerce 
involving three shipments of strawberries. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, and respondent filed an answering statement. Complainant did not 
file a statement in reply. Complainant filed a brief. 
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Findings of Fact 


1. Complainant, Norden Fruit Co., Inc., is a corporation doing business 
as Cal Fruit whose address is P. O. Box 21394, Market Station, Los Angeles, 
California. 

2. Respondent, E D P, Inc., is a corporation doing business as Trans 
Continental Trading whose address is 1200 State Highway 23, Suite 116, 
Butler, New Jersey. At the time of the transactions involved herein, 
respondent was licensed under the Act. 

3. On or about February 24, 1989, complainant sold to respondent, and 
shipped from loading point in Florida to respondent in Butler, New Jersey, 
one truck lot consisting of 576 trays of strawberries at $10.00 per tray, plus 
$.70 per tray for precooling, or a total for the lot of $6,163.20, f.o.b. 

4. The truck arrived on Sunday, February 26, 1989, and was accepted by 
respondent’s customer. On Tuesday, February 28, 1989, at 7:20 a.m., the 
strawberries were federally inspected at the place of business of respondent’s 
customer with the following results in relevant part: 


LOT INSPECTION 


TEMPERATURES: Range 42° to 44° F 


APPLICANT STATES: 576 flats 


PRODUCT: Strawberries in cups in flats printed "Plant City Brand 12 
Dry Pints Growers Packers Shippers Norden Fruit Co., Dover, Fla." 


Condition of Containers: Few cartons show sides and/or ends being 
creased up to 1'4 inches. 


CONDITION: generally ripe and firm. Mostly fairly bright. 7 to 46%, 
average 22% dull, watery, translucent appearance, some of which are 
leaking. Average 3% damage by bruising scattered throughout pack. 
Average 2% decay. 


5. Respondent reported a unit resale price as to these berries of $4.05 
with no expenses, and remitted $2,332.80 to complainant. 
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6. On or about April 10, 1989, complainant sold to respondent, under 
complainant’s invoice No. 1542 and respondent’s purchase order No. 00225, 
and shipped from loading point in Florida on a truck with license No. N.J. 440 
TEF to respondent’s customer, Supermarket General in Wood Bridge, New 
Jersey, one truck load consisting of 2,304 flats of strawberries, Cai Fruit label, 
at $6.00 per flat, plus $.75 per flat for precooling, $23.50 for a temperature 
recorder, and $120.00 for Tectrol, or a total for the load of $15,695.50, f.0.b. 

7. The truck arrived on Friday, April 14, 1989, and was unloaded by 
respondent’s customer. On the same day, at 12:00 p.m., the strawberries were 
federally inspected at the warehouse of respondent’s customer with the 
following results in relevant part: 


TEMPERATURES: 39° to 40° F 


APPLICANT STATES: 2304 flats 


PRODUCT: STRAWBERRIES in pints in flats printed "Cal Fruit Brand 
California Strawberries Cal-Fruit Los Angeles, CA Product of USA 12 Dry 
Pints" 


SIZE: Berries medium to large. No Undersize. 


QUALITY AND CONDITION: Grade Defects average 2% missing 
calyxes. 

Generally ripe and firm. Average 3% soft and leaking berries. From 6 to 
19%, average 11% damage by bruising scattered throughout pack. Decay 
averages less than 1%. 


GRADE: Meets quality requirements, but fails to grade U.S. No. 1 
account of condition 


REMARKS: This certificate supercedes certificate # C610775 


8. Respondent notified complainant by fax on April 14, 1989, that the load 
was rejected by Supermarkets General and requested information as to where 
to place the load. Complainant refused to give such information, and 
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respondent proceeded to handle the berries by reloading the truck and 
sending them to H. Schnell & Co., on the same market in Bronx, New York. 

9. On May 2, 1089, H. Schnell & Co. rendered the following accounting 
to respondent: 


DATE QUANTITY CALIFORNIA TOTAL 
STRAWBERRIES 


Rec'd 2,304 34 @ 9.00 
4/17/89 190 @ 6.00 
10 @ 5.40 
1082 @ 4.80 
446 @ 3.00 
10 @ 3.60 
288 @ 2.40 
242 @ 1.80 
2 - Dumped 9,194.40 


10. Respondent deducted for freight on the truck (Lic. No. N.J. 440 
TEF) in the amount of $2,915.20, and brokerage in the amount of $576.00, 
and remitted a balance of $4,542.88 to complainant. 

11. Onor about April 10, 1989, complainant sold to respondent, under 
complainant’s invoice No. 1539 and respondent’s purchase order 00316, and 
shipped from loading point in Florida on a truck with license No. N.J. T964FS 
to respondent’s customer, Super Market General in Wood Bridge, New 
Jersey, one truck load consisting of 2,304 flats of strawberries, Cal Fruit label, 
at $6.00 per flat, plus $.75 per flat for precooling, $23.50 for a temperature 
recorder, and $40.00 for Tectrol, or a total for the load of $15,615.50, f.0.b. 

12. The truck arrived on Sunday, April 16, 1989, at the place of business 
of respondent’s customer, Supermarkets General in Wood Bridge, New Jersey, 
and was unloaded from the truck. Respondent protested the condition of the 
berries to complainant shortly after arrival. Respondent has paid complainant 
$13,568.00 for these berries. 

14. An informal complaint was filed on July 3, 1989, which was within 
nine months after the cause of action herein accrued. 
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Conclusions 


Complainant and respondent both offer conflicting contentions as to 
whether there was a modification of the three contracts following arrival. We 
have held that where the parties put forth affirmative, but conflicting 
allegations with respect to the terms of the contract, the burden rests upon 
each to establish his allegation by a preponderance of the evidence.’ It is our 
opinion that neither party in this proceeding has met this burden. 

All three loads of strawberries were sold on an f.o.b. basis. The 
Regulations,’ in relevant part, define f.o.b. as meaning “that the produce 
quoted or sold is to be placed free on board the boat, car, or other agency of 
the through land transportation at shipping point, in suitable shipping 
condition . . ., and that the buyer assumes all risk of damage and delay in 
transit not caused by the seller irrespective of how the shipment is billed." 
Suitable shipping condition is defined’, in relevant part, as meaning, "that the 
commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties. 


‘Vernon C. Justice v. Eastern Potato Dealers of Maine, Inc., 30 Agric. Dec. 1352 (1971); 
Harland W. Chidsey Farms v. Bert Guerin, 27 Agric. Dec. 384 (1968) 


7 CER. § 46.43 (i). 
7 CER. § 46.43(j). 


“The suitable shipping condition provisions of the Regulations (7 C.F.R. § 46.43(j)) which 
require delivery to contract destination “without abnormal deterioration", or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). As an illustration of how the rule 
operates, under the rule it is not enough that a commodity sold f.0.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the time of shipment that 
it will make good delivery at contract destination. It is, of course, possible for a commodity that 
grades U.S. No. 1 at time of shipment, and is shipped under normal transportation service and 
conditions, to fail to make good delivery at destination due to age or other inherent defects 
which were not present, or were not present in sufficient degree to be cognizable by the federal 
inspector, at shipping point. Conversely, since the inherently perishable nature of commodities 
subject to the Act dictates that a commodity cannot remain forever in the same condition, the 
application of the good delivery concept requires that we allow for a "normal" amount of 
deterioration. For all commodities other than lettuce (for which specific good delivery standards 
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The first lot of berries arrived on the 26th after shipment on the 24th, 
which is well within the normal range as to time. Respondent gave no 
explanation as to why the inspection was not made until Sunday the 28th, and 
the temperatures disclosed by such inspection, namely 42 to 44 degrees, are 
abnormal. The warranty of suitable shipping condition is made applicable 
only when transportation services and conditions are normal, and it is well 
established that where the question of abnormality of transportation service 
is raised, either by a party or on the face of the record, a buyer who has 
accepted a commodity has the burden of proving that transportation service 
and conditions were normal.’ We find that respondent has failed to meet this 
burden in this case. 

Respondent contended that the berries were damaged in the field by low 
temperatures and submitted temperature records for February 24, 1989, for 
Plant City, Florida kept by the National Weather service, which show a 
minimum temperature on that date of 31° Fahrenheit. However, the 
publication Protecting Perishable Foods During Transport by Truck® states that 
the highest freezing point for strawberries is 30.6° Fahrenheit. We find that 
respondent has failed to show that the berries were damaged by freezing in 
the field. 

Since respondent accepted the berries in the first lot and has failed to 
prove a breach of contract on the part of complainant, respondent is liable to 
complainant for the full purchase price of the berries, or $6,163.20, less the 
$2,332.80 already paid, or $3,830.40. 

The second load of strawberries was shipped on April 10, 1989, and arrived 
on Friday, April 14, 1989. This is one day too long for transportation between 
central Florida and New Jersey. The temperatures disclosed by the federal 
inspection made at 12:00 p.m. on the 14th, namely 39° to 40° Fahrenheit, are 
high, but within the normal range. Looking at the total condition defects in 
this light we are unable to say that the berries did not make good delivery for 


have been promulgated, see 7 C.F.R. § 46.44) what is "normal" or abnormal deterioration is 
judicially determined. See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 
703 (1980). 


‘Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave Walsh 
v. Rozak’s, 39 Agric. Dec. 281 (1980). 


*Agricultural Handbook Number 669, United States Department of Agriculture, Office 
of Transportation, (1987), p. 60. 
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berries sold without reference as to grade. The United States Standards for 
Grades of Strawberries’ allow a tolerance for U.S. No. 1 of not more than 10 
percent for berries which fail to meet the standards of the grade. Included in 
this tolerance is not more than 5 percent for serious damage, of which not 
more than 2 percent can be for decay. The subject berries were within the 
serious damage tolerance, and exceed the total tolerance by less than 50 
percent of the total allowable tolerance.’ We find that the strawberries made 
good delivery.’ 

Respondent claims to have rejected the berries on the second shipment. 
However, unloading produce from the transport constitutes acceptance.” 
Since respondent accepted the berries and has not proven a breach on the 
part of complainant, it became liable to complainant for the full purchase 
price thereof, or $15,695.50, less the $4,542.88 already paid, or $11,152.62. 

The third load of berries was not subjected to a federal inspection. 
However, respondent contends that complainant agreed to allow in house 
inspections to be determinative of whether shipments made to respondent’s 
customer made good delivery. Complainant has denied this contention. 
While we would certainly honor a contractual agreement such as that asserted 


"7 C.F.R. § 51.3115 et seq. 
*See Denice & Filice Packing Co. v. Super Food Services, 38 Agric. Dec. 744 (1979). 


*See note 4. The case of lettuce provides an illustration of another facet of the suitable 
shipping condition rule which is often overlooked. The United States Standards for Grades of 
Lettuce (7 C.F.R. § 51.2510 et seq.) allow lettuce to grade U.S. No. 1 with 1 percent decay at 
shipping point or 3 percent decay at destination. The good delivery standards, however, allow 
an additional "2 percent decay. . .in excess of the destination tolerances provided. . .in the U.S. 
Standards for Grades of Lettuce." Thus lettuce sold as U.S. No. 1, f.0.b., could have 4 percent 
decay at destination and therefore fail to grade U.S. No. 1, but nevertheless make good delivery 
since the amount of decay would not exceed the total of 5 percent allowed by the good delivery 
standards. Of course, in the case of other commodities for which specific good delivery 
standards have not been promulgated, the concept of good delivery allows a similar expansion 
of any destination grade tolerances under the judicial determination of good delivery. See G & 
S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972), and Lake Fruit Co. v. Jackson, 18 Agric. 
Dec. 140 (1959). 


‘Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980); Crown 
Orchard Co. v. Mid - Valley Prod. Corp., 34 Agric. Dec. 1381 at 1385 (1975); Conn & Scalise Co., 
Inc. v. Frank J. Crivella & Co., Inc., 20 Agric. Dec. 415 (1961) 
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by respondent if proven, we consider such a condition to be extraordinary, and 
a high level of proof would be required to convince us that a seller had agreed 
to such a condition. Any buyer who wishes to rely upon such an agreement 
on the part of its seller can easily secure a memorandum of such agreement 
from the seller. In the absence of an inspection at destination we find that 
respondent has failed to prove a breach of contract as to the third load.” 

Since respondent accepted the third shipment of berries and has failed to 
prove a breach of contract by complainant, it is liable to complainant for the 
purchase price of the berries, or $15,615.50, less the $13,568.00 already paid, 
or $2,047.50. 

The total amount which we have found to be due and owing from 
respondent to complainant is $17,030.52. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded from respondent to complainant. 


Order 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $17,030.52, with interest thereon, at the rate of 
13% per annum from May 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


TURBANA FRUIT CO. v. LARRY MERRILL PRODUCE CO. 
PACA Docket No. R-91-169. 
Reparation Order issued July 31, 1991. 


Jurisdiction - Promises to Pay. 


This forum has jurisdiction over a failure to pay for produce when the parties have entered an 
agreement under which the debtor is to make payment where there is no evidence that the 
institution of the agreement was intended to extinguish the produce debt. 


"See Gordon Tantum v. Phillip R. Weller, 41 Agric. Dec. 2456 (1982) and O. D. Huff; Jr., Inc. 
v. Pagano & Sons, 21 Agric. Dec. 385 (1962). 
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Andrew Y. Stanton, Presiding Officer. 

Dennis Becker, Silver Spring, MD, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $13,907.50 in connection with a trucklot of 
peaches in interstate commerce. A copy of the formal complaint was served 
upon respondent, who filed an answer thereto, admitting liability for the 
$13,907.50 alleged in the complaint but claiming that the parties had entered 
into an agreement whereby respondent was to pay complainant $1,000.00 per 
week until the debt was completely paid. Respondent claimed that this 
agreement deprives the Department of jurisdiction over this matter. 
Respondent enclosed a copy of the alleged agreement, dated February 14, 
1991, and signed by both parties. 

In a letter to respondent dated May 16, 1991, the Department stated that 
under the law, a note given by a debtor for an existing debt does not 
extinguish the debt in the absence of any agreement to that effect, but is 
considered to be a conditional payment of the amount due. See, Federal Fruit 
& Produce Company v. Sandy’s Produce, 24 Agric. Dec. 1121 (1965); Uniform 
Commercial Code, section 3-802. Respondent was given an opportunity to 
provide evidence that the payment agreement with complainant was intended 
to extinguish respondent’s produce debt. Respondent was informed that if 
such evidence were not provided, a reparation order would be issued against 
him based on the admission of liability in his answer. 

Respondent has filed a response, stating that the payment agreement, 
signed by both parties, is sufficient proof that such agreement was intended 
to extinguish respondent’s produce debt. A copy of such response was served 
upon complainant, who was given an opportunity to set forth its view as to 
whether the institution of the payment agreement with respondent was 
intended to extinguish respondent’s produce debt. Complainant filed a 
response on June 20, 1991, including the following: "Obviously, the letter 
agreement was not intended to relieve respondent of the obligation to pay. 
It was hoped that somehow payment would be expedited." Complainant 
stated that in March and April 1991, it received three checks from respondent 
totalling $3,000.00. 

In Federal Fruit & Produce Company, supra, at 1124, we stated that "[t]he 
general rule is that a note given by a debtor for a precedent debt will not be 
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held to extinguish the debt, in the absence of an agreement to that effect, but 
will be considered as conditional payment or as collateral security, or as an 
acknowledgment or memorandum of the amount ascertained to be due.’ 40 
Am. Jur. 776." Section 3-802(1)(b) of the Uniform Commercial Code also 
makes it clear that, unless the parties agree otherwise, where an instrument 
is taken for an underlying obligation, the obligation is only suspended, not 
discharged. Respondent contends that Oregon Onions, Inc. v. Paiute Frozen 
Foods Corp., 48 Agric. Dec. 1122 (1989) compels dismissal of the complaint. 
However, Oregon Onions, Inc. does not address the essential issue of whether 
the payment agreement was intended to extinguish the produce debt. 

In the case at hand, the fact that the parties entered into a payment 
agreement did not deprive the Department of jurisdiction unless the parties 
agreed that the agreement would serve to extinguish the underlying debt. 
Complainant has denied having such intention and there is nothing in writing 
indicating that the parties intended the institution of the agreement to 
extinguish the debt. Therefore, we conclude that complainant’s claim against 
respondent is still subject to the jurisdiction of the Act. 

We also conclude that respondent, in his answer, has admitted liability for 
the amount alleged in the complaint. Complainant admits that $3,000.00 has 
been paid, reducing respondent’s indebtedness from $13,907.50 to $10,907.50. 
Therefore, based on respondent’s admission of liability for $10,907.50, the 
issuance of an order without further procedure is appropriate, pursuant to 
section 47.8(d) of the Rules of Practice (7 C.F.R. § 47.8(d)). 

Complainant, Turbana Fruit Company, is a corporation whose address is 
2916 W. Main Street, Visalia, California. Respondent, Larry Merrill Produce, 
is an individual, Larry Merrill, whose address is P.O. Box 12001, Birmingham, 
Alabama. At the time of the transaction involved herein, respondent was 
licensed under the Act. 

The facts alleged in the formal complaint, as amended by complainant, are 
hereby adopted as findings of fact of this order. On the basis of these facts, 
we conclude that the actions of respondent are in violation of section 2 of the 
Act (7 U.S.C. § 499b) and have resulted in damages to complainant of 
$10,907.50. Accordingly, within 30 days from the date of this order, 
respondent shall pay to complainant, as reparation, $10,907.50, with interest 
thereon at the rate of 13 percent per annum from September 1, 1990, until 
paid. 

Copies of this order shall be served upon the parties. 
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AL CAMPISANO FRUIT COMPANY, INC. v. RICHARD C. SHELTON, 
d/b/a MID-VALLEY BROKERAGE COMPANY. 

PACA Docket No. R-90-179. 

Decision and Order issued August 15, 1991. 


Contracts - Impossibility of Performance - Cover - Goods Which Can Be Reasonably 
Substituted. 


Where parties entered into contract calling for shipment of 60 truck loads of yellow onions and 
providing that contract terms and conditions were "subject to weather," and seller failed to ship 
after delivery of first 21 loads, three of which contained excessive sunscald and decay and had 
been rightfully rejected by buyer, seller failed to show that sunscald allegedly prevalent in onions 
in south Texas, although weather related, could not have been prevented, or that onions which 
would meet the contract were not available elsewhere. Cover purchases of white onions were 
allowed where most of cover purchases were of yellow onions and white onions were stated by 
buyer to have been substituted in its processing operation on an experimental basis, and the cost 
of such white onions did not exceed the cost of yellow onions purchased at or about the same 
time. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $53,028.10 in connection with transactions in interstate commerce 
involving multiple shipments of onions. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, however, 
the parties waived oral hearing, and therefore the shortened method of 
procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
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statement. Respondent filed an answering statement, and complainant filed 
a statement in reply. Both parties filed briefs. 


Findings of Fact 


1. Complainant, Al Campisano Fruit Company, Inc., is a corporation 
whose address is Units 31-47, Louisville Produce Terminal, 4601 Jennings 
Lane, Louisville, Kentucky. 

2. Respondent, Richard C. Shelton, is an individual doing business as Mid- 
Valley Brokerage, whose address is P. O. Box 5546, McAllen, Texas. At the 
time of the transactions involved herein, respondent was licensed under the 
Act. 

3. On September 21, 1988, a contract, written under the letterhead of 
complainant, was concluded between complainant and respondent which called 
for complainant to purchase, and respondent to sell and ship, 60 truck loads, 
each to contain 850 to 950 50 pound sacks of U.S. No. 1 Jumbo or Colossal 
Yellow Onions, Grano type. In addition, the contract provided, in relevant 
part, as follows: 


01. The shipping will be done by verbal agreement. There will be 
an average of two and one-half loads per week. The first load will be 


shipped on April 10, 1989 and continue until September, (sic) 22, 1989. 


02. The price shall be $9.65 per sack net delivered for Jumbo Yellow 
Onions and $11.65 per sack net delivered for Colossal Yellow Onions from 
April 10, 1989 to May 31, 1989. 


03. From June 01, 1989 until Sept. 22, 1989, the price will be lowered 
$1.00 a sack to $8.65 on Jumbo Yellow and $2.00 a sack to $9.65 on 
Colossal Yellow. 


04. All loads are to be shipped F.O.B. destination Louisville, KY my 
dock, (Onions will be purchased on a delivered basis.) 


05. The terms and conditions of this contract are naturally subject to 
weather. If Mid-Valley Brokerage Company fails to supply the fore 
mentioned onions for Al Campisano Fruit Company, Inc. for any other 
reason, Mid-Valley Brokerage agrees to reimburse price and the price of 
onions bought on open market to replace them. 
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07. The onions will meet U.S.D.A. requirements for a U.S. #1 product 
upon delivery to Al Campisano Fruit Co., Inc., in Louisville, KY. 


08. The Jumbo Yellow Onions are to be sixty-five percent three and 
one-half inches in diameter or larger, with none under three inches in each 
sack. The Colossal Yellow Onions are to be sixty-five percent, four and 
one-half inches in diameter or larger, with none under four inches in each 
sack. 


It should also be noted that the majority of the onions are for 
processing. Jumbo Yellow Onions that range between three inches and 
four and one-half inches are optimum. Colossal Yellow Onions that range 
between four and one-half inches and six inches are optimum. Uniformity 
in sizes will keep us from having to stop and change sizes on the peeling 
machines. 


Al Campisano Fruit Company has an option to buy up to ten extra truck 
loads at the same price and quality. The extra loads are to be plugged 
into the delivery schedule as we need, if we need. Mid-Valley Brokerage 
will not have to ship more than five loads in any given week. 


The contract was signed by Bernie Kastor on behalf of complainant and 
by respondent Richard C. Shelton. 

4. From April 5, 1989, through June 2, 1989, 21 loads were tendered 
under the contract. Four loads, which were inspected at destination on April 
13, 29, May 3, and 4, were not in grade, and by agreement between the parties 
the price was adjusted downward. The inspections on these four loads 
showed, in relevant part, as follows: 

April 13 - 


Quality: Clean and bright mature mostly fairly well to well shaped. 
Grade defects ranges 10 to 25% averages 18% generally misshapen. 


Condition: Generally firm and dry. Damage by Black Mold occurring 
between outer scales averages 1%. Decay averages 1%. 
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Grade: Fails to grade US No. 1 large Granex-Grano account of grade 
defects. No[w] grades 80% US No. 1 quality. 


April 29 - 


Condition: Mostly firm and dry. Damage by dry sunscald ranges 7 to 
19% averages 11% including 5% serious damage. Decay: Most 
samples ranges 1 to 11% some none averages 6% Bacterial Soft Rot 
mostly early many in advanced stages affecting 1 to 3 outer scales. 


May 3 - 


Condition: Mostly firm and dry. Damage by Black Mold occurring 
between outer scales averages 2%. Damage by dry sunscald ranges 5 
to 17% averages 10% including 3% serious damage. Decay ranges 14 
to 30% average 20%. Bacterial Soft Rot and Black Mold Rot mostly 
advanced some in early stages affecting 1 to 3 outer scales. 


May 4 - 


Condition: Generally firm and dry. Damage by Black Mold occurring 
between outer scales averages 1%. Damage by dry sunscald ranges 3 
to 17% average 10%. Decay averages 2%. 


Three loads which were inspected at destination on May 9, 23, and 25, were 
out of grade and were rejected. The inspections on these three loads showed, 
in relevant part, as follows: 


May 9 - 


Condition: Mostly firm and dry. Damage by dry sunscald ranges 7 to 
16% average 10% including 7% serious damage. Decay ranges 7 to 
28% average 16%. Black Mold Rot and Bacterial Soft Rot mostly 
advanced some in early stages affecting 1 and 3 outer scales. 


May 23 - 
Condition: Generally firm and dry. Damage by dry sunscald ranges 5 


to 15% average 10%. Decay ranges 1 to 7% average 4% Bacterial Soft 
Rot mostly advanced some in early stages affecting 1 to 3 outer scales. 
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May 25 - 


Condition: Mostly firm and dry. Damage by dry sunscald ranges 23 to 
37% averages 29% including 17% serious damage. Damage by Black 
Mold occurring between outer scales averages 1%. Decay averages 
2%. 


5. On May 25, 1989, respondent sent complainant the following letter: 
Att: Bernie Kastor 


This is to confirm our telephone conversation regarding the problems we 
have been experiencing with the onions out of the South-Central Part of 
Texas. Due to the extremely hot and dry temperatures in the area 
mentioned, and the fact that several loads have failed to deliver U.S. #1 
quality even though they were Federally inspected and loaded U.S.#1, 
June, 1989 will be an extremely difficult month. Mid-Valley feels that it 
would not be advantageous for either Mid-Valley or Al Campisano to 
continue to ship loads into Louisville out of this same area and have them 
rejected, which upsets both Al Campisano and the shipper. Mid-Valley 
will try it’s utmost to accommodate Al Campisano with the appropriate 
onions. However, the South-Central part of Texas is where the supply of 
onions to be shipped to Al Campisano during June was to come from. 
Due to the rejections of previous loads (due to extreme weather conditions 
causing sunscald damage with little if any decay) coming from the same 
area, Mid-Valley is forced to look outside the area for other sources. And 
we want you to know we are diligently looking for other sources. 
However, due to the weather conditions, if Mid-Valley is not able to find 
appropriate onions to ship to Al Campisano we will not be held financially 
responsible if we are unable to accommodate Al Campisano with US#1 
onions. 


6. On June 14, 1989, complainant sent respondent the following Mailgram: 


I HAVE JUST TODAY, JUNE 14, 1989, RECEIVED YOUR 
TELEPHONE CONVERSATION CONFIRMATION DATED MAY 
25, 1989. 
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THERE IS NOTHING IN OUR CONTRACT WHICH STATES 
GEOGRAPHICAL LOCATION OF WHERE YOU GET OUR 
ONIONS. IT HAS NOT MATTERED THE LAST TWO 
CONTRACTING YEARS. IT DOES NOT MATTER NOW. AS LONG 
AS THEY ARE A MILD TYPE ONION AND MEET THE 
SPECIFICATIONS OF OUR CONTRACT. 


IT YOU CHOOSE NOT TO HONOR OUR CONTRACT WE WILL 
BUY ONIONS ON THE OPEN MARKET AND CHARGE YOU FOR 
THE EXTRA MONEY OVER AND ABOVE OUR CONTRACT 
PRICE. 


7. On June 21, 1989, respondent sent complainant the following reply: 


This is in reply to your telegram dated 06-15-89. I have been in 
constant contact with Woogie [Bernie Kastor] regarding the situation 
with the onions. As I have previously explained the weather has taken 
a toll on the onions for shipment to Al Campisano. Several loads that 
I did ship into Campisano were rejected because they did not meet the 
specifications of our contract. The reason they were rejected was due 
to sunscald, which is a weather factor. Therefore, I have not 
dishonored the contract. It looks like it could be at the earliest July 15, 
before any suitable onions that will meet with the specifications of the 
contract are available, all subject to weather conditions. All 
conversations have been with Woogie who understands the situation 
and has been informed and in contact with me constantly to monitor 
the situation. Efforts have also been made to try and find jumbo 
whites that would also meet the other specifications, but none are 
available. 


8. Between June 12, and August 22, 1989, complainant purchased 31 loads 
of onions from other suppliers. The difference in price between the cost of 
these onions and the price of conforming onions had they been supplied under 
the contract was $55,816.85. All of the substitute onions purchased by 
complainant conformed to the contract except for 3,347 bags of white jumbo 
onions purchased in four loads (two on June 21, and one each on June 26, 
and July 1,) for a total price of $41,256.80. The cost of an equal amount of 
conforming onions under the contract would have been $28,951.55, and the 
difference between this amount and the amount expended by complainant was 
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$12,305.25. Complainant also purchased an additional four loads of onions at 
prices which totaled $2,788.75 less than the cost of conforming onions under 
the contract, and gave respondent credit for such amount. 

9. The formal complaint was filed on November 13, 1989, which was 
within nine months after the causes of action herein accrued. 


Conclusions 


Complainant seeks to recover the cost of its cover purchases made after 
respondent ceased to ship under the contract. Respondent raises several 
defenses to complainant’s action, the chief of which is his claim that his failure 
to ship was excused because of weather conditions prevailing in south Texas, 
and that weather is an excuse expressly provided in the contract. 

Respondent asserts that the rejected loads were rejected for sunscald, that 
sunscald is a condition caused by weather, and that therefore he is excused 
from performance under the contract. Complainant, however, maintains that 
the rejected onions contained decay in addition to the sunscald and that decay 
was the main reason for rejection. Complainant stated that the sunscald 
affected only the outer portion of the onion and that such portion was 
discarded during processing. 

The United States Grades for Bermuda-Granex-Grano type onions allow 
a tolerance for U.S. No. 1 grade of only 2 percent for decay.’ Since, the 
onions in question were sold on a delivered basis rather than an f.0.b. basis 
it is evident that all of the onions that complainant rejected could have been 
rejected for decay alone. However, there are more serious problems with 
respondent’s defense. Respondent asserted severe hot weather throughout the 
south Texas growing area. But, no evidence was offered on this point other 
than respondent’s assertion. In addition, as complainant points out, there was 
nothing in the contract restricting the area in which the onions were to be 
grown. Complainant has shown that in the two prior years in which the 
parties herein, contracted for onions the onions were supplied from many 
different areas of the country. Respondent, however, asserts that although the 
contract did not so state, the parties understood that the onions were to come 
from south Texas. In a Texas case dealing with the subject of excuse of 
performance on grounds of impossibility it was stated that: 


'See 7 C.F.R. § 51.3195. 
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In order that impossibility may excuse performance in any case, it must 
appear that it was a physical impossibility for the party to perform. It 
is not enough to show merely that because of events occurring since 
the making of the contract it has become impossible to obtain a 
commodity contracted for from a source contemplated by the parties, 
where the contract does not specify that the commodity is to be 
obtained there, even though it would have been more expensive to 
obtain it elsewhere.” 


More importantly, respondent did not show a causal connection between the 
weather and the sunscald such as would furnish grounds for excusing 
performance due to impossibility. Sunscald is related to weather but, the 
condition can nevertheless be prevented, in spite of adverse weather. The 
Department’s publication on market diseases of onions makes this clear: 


Onions harvested in regions where the temperature is high and the 
sunlight extremely bright are often severely affected with sunscald. 


Sunscald can be prevented in districts subject to the damage by 
protecting the bulbs from direct exposure to the sun during curing.’ 


We find that respondent was not excused from performance under the 
weather clause in the contract. 

Respondent challenged complainant’s cover purchases, stating that the 
inspections do not show that the onions purchased by respondent met the 
peculiar size requirements of the contract. In our opinion, complainant 
adequately met this challenge by affidavits from its suppliers stating that the 
onions sold to complainant were within the size specifications of the contract. 

Respondent complained that complainant took only an average of two 
loads per week during the first part of the contract period when contract 
prices were high, and purchased proportionally more loads during the latter 
part of the contract period when contract prices were lower. The contract, 


United Sales Company v. Curtis Peanut Co., Inc., 302 S.W.2d 763 (Tex. Civ. App. 1957). 


*Market Diseases of Asparagus, Onions, Beans, Peas, Carrots, Celery, and Related 
Vegetables, Agriculture Handbook No. 303, Agricultural Research Service, United States 
Department of Agriculture, p.13, (1966). 
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however, does not require that two and one-half loads be taken a week, but 
only that: "[t]here will be an average of two and one-half loads per week." In 
addition, complainant’s failure to take loads at the average rate during the 
first part of the contract period does not indicate a lack of good faith since 
there was no way complainant could know at the time that respondent was 
going to refuse to ship during the latter part of the contract period, nor could 
complainant have predicted with any certainty that the market would not fall 
so as to favor respondent during the latter part of the contract period. 

Respondent also points out that some of the onions supplied to 
complainant as cover were white onions, and states that such onions were not 
proper as cover purchases. Complainant contends that these purchases were 
experimental and were not more expensive than the yellow onions. The 
Uniform Commercial Code, section 2-712, allows cover by means of "any 
reasonable purchase of or contract to purchase goods in substitution for those 
due from the seller." The relevant Official Comment states: 


The definition of "cover" .. . envisages . . . goods not identical with 
those involved, but commercially usable as reasonable substitutes under 
the circumstances of the particular case; .... The test of proper cover 
is whether at the time and place the buyer acted in good faith and in 
a reasonable manner, and it is immaterial that hindsight may later 
prove that the method of cover used was not the cheapest or most 
effective.‘ 


In this case, the reasonableness of the cover purchases of white onions in 
substitute for yellow onions is shown by the similarity in price for such 
purchases with the prices given for yellow onions at or about the same times. 
Absent this, or a similar factor, we would not likely allow such a varietal 
substitution. 

The difference between the total cost of the cover purchases made by 
complainant and the total cost of similar conforming onions if supplied under 
the contract was $53,028.10. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


“UCC § 2-712, Official Comment 2. 
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Order 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $53,028.10, with interest thereon, at the rate of 
13% per annum from August 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


NIKADEMOS DIST. CO., INC. v. D & J TOMATO CO., INC. 
PACA Docket No. R-91-032. 
Decision and Order issued September 23, 1991. 


Rejection - Suitable Condition Rule - Requirement of normal transportation - Exception. 


Where a truck load of tomatoes was sold by complainant to respondent on an f.o.b. basis, it was 
found that respondent had promptly rejected the load. Although the truck which carried the 
tomatoes experienced an accident in route which caused damage to the load and the tomatoes 
were carried at too low temperatures, it was determined, under a longstanding exception to the 
requirement that transportation be normal for the suitable shipping condition warranty to apply, 
that there was sufficient damage present in the tomatoes at destination which had not been 
caused by the abnormal transportation to justify respondent’s rejection of the load. The 
complaint was dismissed. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Ellis R. Faught, Jr., Brandon, FL, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $11,660.70 in connection with a transaction in interstate commerce 
involving a truck load of tomatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R § 47.20) is applicable. Pursuant to this procedure, the 
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verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence the the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file an 
answering statement. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Nikademos Dist. Co., Inc., is a corporation whose address 
is 1243 Meadow Hills Drive, Nogales, Arizona. 

2. Respondent, D & J Tomato Co., Inc., is a corporation whose address 
is 3360 Bailey Road, Mulberry, Florida. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about October 21, 1989, complainant sold and shipped from 
loading point in Chula Vista, California to respondent in Mulberry, Florida, 
one truck load of Mexican tomatoes consisting of 198 cartons of size 5X5’s at 
$7.85, 1.256 cartons of size 5X6’s at $6.85, and 216 cartons of size 6X7’s at 
$6.85, plus $23.50 for a Ryan temperature recorder, or a total price for the 
load of $11,660.70, f.0.b. The tomatoes were stated by complainant to be 85 
percent U.S. No. 1. 

4. On October 23, 1989, the truck was involved in an accident in 
Hattiesburg, Mississippi, which caused a shifting of the load. The truck 
arrived at destination in Mulberry, Florida on October 25, 1989. The Ryan 
temperature recorder tape showed that temperatures during the transit period 
generally ranged between 35° and 40° fahrenheit. The tomatoes were 
subjected to a restricted federal inspection at 10:00 a.m. on October 25, while 
still on the truck with the following results in relevant part: 


APPLICANT: D&J Tomato Co. 


APPLICANT STATES: 1428-5X6, 5X5 - 216-6X7 - 1644 total cartons 


PRODUCE: TOMATOES in cartons printed: "Rancho San Antonio, Grown 
and Packed By Elisa Valdes E. Hijos, Valle De Camales, BCN, Mexico, 
Distributed By Produce Specialist, Chula Vista, CA, Net wt 18LBS, Produce 
of Mexico." Marked: "5X6, 60" or "6X7" or "5X5, 50" 


CONDITION OF LOAD AND CONTAINERS: 1 pallet right side of trailer 
nearest rear doors of trailer show cartons shifted from rear to front of trailer. 
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1 pallet on left side of trailer nearest rear doors of trailer, 1 pallet on left side 
of trailer loaded 6 pallet from rear doors of trailer and 1 pallet centered in 
trailer adjacent 1 pallet left side of trailer, each show cartons shifted from left 
to right side of trailer. 1 pallet in center adjacent 2 pallets nearest rear doors 
of trailer, 3 pallets on right side of trailer loaded 3rd, 4th, and Sth pallet 
adjacent 1 pallet centered in trailer adjacent 2 pallets nearest rear doors of 
trailer and 2 (?) center pallets nearest front of trailer, each show cartons 
shifted from right to left side of trailer. All shifted pallets show cartons 
shifted approximately 1 inch 2nd layer to 1 to 5 feet top layer. All shifted 
pallets show some to most cartons of 1st layer mashed downward 1 to 5 
inches. 

Each Lot: Average approximately. 

5X6 and 5X5 Lots 5% green or breakers, 50% turning or pink, 45% light red 
or red. Average 1% decay, Average 3% serious damage by bruising. 2 to 
22%, average 10% damage by skin checks Most samples none, some 20%, 
average 3% serious damage by crushed and leaking. 10 to 32%, average 20% 
damage by slightly sunken discolored areas. Temperature range 41.9 to 
48.7°F. 

6X7 Lot: 10% turning or pink, 85% light red or red. 4 to 10% average 7% 
Bacterial Soft Rot, mostly advanced some early stages. Average 6% serious 
damage by bruising. 2 to 22% average 10% damage by skin checks. Average 
9% damage by slightly sunken discolored areas. Temperature range 43.2° to 
45.5°F. 

Each Lot: Bruising scattered in pack with higher percentage of bruising 
occurring in ist layer of shifted pallets. Slightly sunken discolored areas 
generally occurring over shoulders. 

5X6 and 5X5 lots: Crushed and leaking occurring in ist layer of shifted 
pallets. 


REMARKS: Restricted to 5 pallets nearest rear doors of trailer and upper 
3 layers through remainder of load. 


5. After completion of the inspection respondent rejected the tomatoes 
to complainant. Complainant found a firm in Jacksonville, Florida to handle 
the load. However, the trucking company did not take the load to the firm 
selected by complainant. On October 28, 1989, at 10:06 E.S.T., the trucking 
company (TWS Farms) sent the following Mailgram to complainant and 
respondent: 
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TO WHOM IT MAY CONCERN: 
TWS FARMS HAS A LOAD OF TOMATOES THAT WE 
DELIVERED TO D AND J TOMATO COMPANY ON OR ABOUT 
10-26 AND WAS REFUSED FOR HAVING TOO MUCH COLOR. 
WE GIVE YOU THE OPPORTUNITY TO PLACE THIS LOAD 
WITH IN 24 HOURS OR WE WILL SELL THE LOAD FOR THE 
ACCOUNT OF THE SHIPPER WHOMEVER IT MAY BE. 
PLEASE NOTIFY US OF THE OWNER OF THE LOAD SO THAT 
WE MAY REDEEM FUNDS OVER AND ABOVE FREIGHT 
CHARGES. 

WADE SKIPPER 

ROUTE 1 BOX 47 

SHIPLEY FL 32427 


The statement in the above Mailgram that the load was refused for having too 
much color was erroneous, and was based upon the misconstruction of a 
statement written on the bill of lading at shipping point: "Due to too much 
color." The statement in fact referred to the substitution of 5X5 size tomatoes 
for 6X7 size tomatoes because the 6X7 size tomatoes had too much color for 
shipment. On October 29, 1989, complainant sent the trucking company the 
following reply by Mailgram: 


IN ANSWER TO YOUR TELEGRAM OF OCTOBER 28TH WE 
FEEL IT IS NOW YOUR RESPONSIBILITY TO PAY IN FULL 
FOR THE LOAD IN QUESTION STILL IN YOUR POSSESSION. 
THE COST OF THE LOAD IS $11,660.70 AND WE WOULD LIKE 
A CHECK WITHIN 21 DAYS. THERE ARE MANY FACTS THAT 
WE KNOW ABOUT THIS LOAD AND ITS HANDLING TO 
CONSTITUTE A CLAIM AGAINST YOU. ALSO ANSWERING 
FOR D&J TOMATO, MULBERRY, FLORIDA. 

DONNA ALLENDER 

NIKADEMOS DISTRIBUTING COMPANY, INC 


6. The trucking company transported the load to V. F. Lanasa, Inc. in 
Richmond, Virginia where they arrived on or about October 31, 1989. 
Lanasa’s resale of the tomatoes was reported to have netted $4,525.00, 
however, no accounting was entered into the record, and the record does not 
disclose what happened to the proceeds of the resale. 
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7. An informal complaint was filed on January 26, 1990, which was within 
nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant alleges that a good load of tomatoes was shipped to 
respondent, that any problems with the load on arrival were due to the low 
temperatures to which the tomatoes were subjected during transit coupled 
with the accident in Mississippi which caused shifting of the load, and that the 
load of tomatoes was rejected to the trucking company by respondent. 
Complainant asserts that respondent was responsible for any in transit damage 
to the tomatoes and should therefore be liable to complainant for the f.o.b. 
price of $11,660.70. 

Assuming, for the moment, that there was no breach of contract by 
complainant, in order for respondent to be liable for the contract price of the 
tomatoes as opposed to damages for wrongful rejection, respondent would 
have had to have accepted the tomatoes. Complainant’s assertion that the 
tomatoes were rejected to the trucking company (instead of to complainant) 
appears to be an assertion, by implication, that no effective rejection’ of the 
tomatoes was made to complainant, and that lack of any such rejection 
resulted in an acceptance by respondent.? However, complainant’s president, 
Donna Allender, asserted in the informal complaint that respondent "did in 
fact reject this load to the trucking company and not to me cause I would not 
accept it due that it was a F.O.B. load." The clear implication of this 
statement is that there was an attempt by respondent to reject the load to 


'The Uniform Commercial Code makes a distinction between procedurally effective and 
substantively wrongful rejections. Subsection 4 of UCC § 2 - 401 provides: 


A rejection or other refusal by the buyer to receive or retain the goods, whether or 
not justified, or a justified revocation of acceptance revests title to the goods in the 
seller. Such revesting occurs by operation of law and is not a "sale". (emphasis 
supplied) 


A rejection was held to have been procedurally effective but substantively wrongful in Pope 
Packing & Sales, Inc. v. Santa Fe Vegetable Growers Cooperative Association, Inc., 38 Agric. Dec. 
101 (1979). An ineffective rejection has the same legal consequence as acceptance. Dew-Grow, 
Inc., a/t/a Central West Produce v. First National Supermarkets, Inc., 42 Agric. Dec. 2020 (1983). 


See 7 CFR. § 46.2(dd)(3). 
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complainant and that complainant refused to accept such rejection. Any such 
attempt if timely made (and we find on the basis of Donna Allender’s 
statement that there was such a timely attempt), would be an effective 
rejection.» In fact, the record shows that complainant took primary 
responsibility for attempting to dispose of the load following the rejection. In 
a letter, which was included as an exhibit to the Department’s report of 
investigation, to the trucking company, Donna Allender stated in relevant part: 


I could not find anyone to take the load for salvage in the condition it 
was in.... As it turned out, Jim Dukes [of] Tribble Trucking [the 
truck broker] called to say that Tomato World would take in the load. 
I had Keith Spencer [of the trucking company] on the line telling me 
that East Coast Produce in Jacksonville would take the load in. He 
told me they were a good customer of the company. Since I still had 
Jim Dukes on the phone I advised him of this and all was thought to 
be well. The load was released in good faith to TWS on Thursday 
early afternoon October 26th. All paperwork was faxed to your agents 
and was admitted to being received and accepted, before the load was 
moved. This load was never taken to East Coast Produce, Jacksonville, 
Fla., but went to your yard in Chipley, Fla... . I was not contacted 
again about this load until Friday afternoon, telling me the load was in 
your yard and would be sold for freight. 


The pertinent question for decision here is whether the rejection by 
respondent to complainant was rightful or wrongful. The subject tomatoes 
were sold on an f.o.b. basis. The Regulations’, in relevant part, define f.o.b. 
as meaning "that the produce quoted or sold is to be placed free on board the 
boat, car, or other agency of the through land transportation at shipping point, 
in suitable shipping condition . . ., and that the buyer assumes all risk of 


*Where there is an effective rejection a seller must accept the rejection. Cal/Mex 
Distributors, Inc. v. Tom Lange Company, Inc., 46 Agric. Dec 1113 (1987). This does not mean 
that the seller must agree that the rejection was rightful, and forego any remedy, but merely that 
such seller must take primary responsibility for disposition of the rejected goods even if the 
rejection is wrongful. See UCC § 2-703. See also Yokoyama Bros. v. Cal-Veg Sales, 41 Agric. 
Dec. 535 (1982) and Produce Brokers & Distributors, Inc. v. Monsour’s, Inc., 36 Agric. Dec. 2022 
(1977). 


‘7 CE.R. § 46.43 (i). 
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damage and delay in transit not caused by the seller irrespective of how the 
shipment is billed." Suitable shipping condition is defined’, in relevant part, 
as meaning, "that the commodity, at time of billing, is in a condition which, if 
the shipment is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties.” 

The warranty of suitable shipping condition is expressly made applicable 
only when transportation services and conditions are normal. It is well 
established that where an effective rejection is made the burden is on the 
shipper to show that the rejection was wrongful and that this includes the 
burden of proving that transportation services and conditions were abnormal 
so as to void the warranty.’ In this case, it is clear that the temperatures 
were low and that the accident in Mississippi caused damage to the load. 

However, a judicial exception to the requirement that transportation be 
normal in order for the warranty to apply has been long recognized. This 
exception allows a buyer to show a breach of the seller’s warranty of suitable 
shipping condition, in spite of the presence of abnormal transportation if the 
nature of the damage found at destination is such as could not have been 


7 CER. § 46.43 (j). 


*The suitable shipping condition provisions of the Regulations (7 C.F.R. § 46.43(j)) which 
require delivery to contract destination "without abnormal deterioration", or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). As an illustration of how the rule 
operates, under the rule it is not enough that a commodity sold f.o.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the time of shipment that 
it will make good delivery at contract destination. It is, of course, possible for a commodity that 
grades U.S. No. 1 at time of shipment, and is shipped under normal transportation service and 
conditions, to fail to make good delivery at destination due to age or other inherent defects 
which were not present, or were not present in sufficient degree to be cognizable by the federal 
inspector, at shipping point. Conversely, since the inherently perishable nature of commodities 
subject to the Act dictates that a commodity cannot remain forever in the same condition, the 
application of the good delivery concept requires that we allow for a "normal" amount of 
deterioration. For all commodities other than lettuce (for which specific good delivery standards 
have been promulgated, see 7 C.F.R. § 46.44) what is "normal" or abnormal deterioration is 
judicially determined. See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 
703 (1980). 


"Gilmeister Farms v. Schmieding Produce Co., 41 Agric. Dec. 2271 (1982); Bud Antle, Inc. 
v. J. M. Fields, Inc. a/t/a Worldwide Produce, 38 Agric. Dec. 844 (1979) 
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caused or aggravated by the faulty transportation service. The exception was 
explained in Anonymous, 12 Agric. Dec. 694 (1953) as follows: 


It is a well established rule that evidence of abnormal deterioration 
of the commodity upon its arrival at destination is evidence of breach 
of the warranty of suitable shipping condition in cases in which the 
transportation was normal .. . 


The reason for the rule is obvious. Whether the commodity, at 
time of billing, was in good enough condition to travel to destination 
without abnormal deterioration can be determined only from the 
condition in which it did arrive at destination, and where the carrier 
provides such faulty service as may have damaged the commodity in 
transit, it becomes impossible to attribute the abnormal deterioration 
found at destination to the condition at time of billing. The rule does 
not necessarily assume that abnormal transportation service caused the 
damage. It merely acknowledges such possibility, and even though the 
possibility of unsuitable condition at time of billing remains, it bars a 
recovery for want of proof that the damage resulted therefrom. 


Since this is the rational of the rule, it has been held, as an 
exception to the rule, that a buyer may prove breach of the seller’s 
warranty of suitable shipping condition in spite of proof of abnormal 
transportation service if the nature of the damage found at destination 
is such as could not have been caused by or aggravated by the faulty 
transportation service. 


The exception has also been applied where, even though the faulty 
transportation service would have most certainly aggravated the damage found 
at destination, the damage is nevertheless deemed to be so excessive that the 
commodity would clearly have been abnormally deteriorated even if transit 
service had been normal.® In this case, the inspection at destination did not 
disclose any defects in the tomatoes that were related to the low temperatures. 
The average 3 percent serious bruising and 3 percent serious crushed and 
leaking berries in the 1,428 cartons of 5X6 and 5X5 tomatoes was clearly 
related to the accident. However, when these defects are subtracted from the 


*Sanbon Packing Co. v. Spada Distributing Co., Inc., 28 Agric. Dec. 230 (1969). 
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total defects present in the 5X6 and 5X5 tomatoes an average of 31 percent 
condition defects still remained. As to the 216 cartons of 6X7 tomatoes, when 
we deduct the 6 percent serious damage by bruising, a total of 26 percent 
condition defects remain. The remaining condition defects, in both instances, 
exceed what we would allow for good delivery for 85 percent U.S. No. 1 
tomatoes.” The complaint should be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


G & H SALES CORP. v C. J. VITNER CO., INC. 
PACA Docket No. R-90-393. 
Decision and Order issued October 21, 1991. 


Contracts - Impossibility of Performance - Contracts - Interpretation. 


Where parties entered into a contract calling for the future shipment of potatoes f.0.b. Florida, 
and potato production in the state of Florida was affected in varying degrees by a freeze, it was 
found that the potatoes had not been shown to have been “identified goods" within the meaning 
of UCC § 2-613 at the time of the freeze, and that the potatoes were not contracted to be grown 
on designated land so as to come within the category of "excuse by failure of presupposed 
conditions" as contemplated by UCC § 2-615. In addition it was held that effect could not be 
given to an “act of God" clause in the contract because, even if the clause were deemed to apply 
to the entire state, the seller did not show any rational way to implement its provisions. 

An alleged commitment by the buyer, following part performance under the contract, to pay the 
entire contract price for potatoes received, was found not to have the meaning ascribed by the 
seller. Interpretation of a document requires that component parts of the document be read 
within the context of the whole document. 


George S. Whitten, Presiding Officer. 

Robert M. Albrecht, Hallock, MN, for Complainant. 

Richard F. Loritz, Orland Park, IL, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


°See Dixon & Tom-A-Toe Companies, Inc. v. M & R Tomato Distributors, 17 Agric. Dec. 
682 (1958). 
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Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seqg.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $13,472.00 in connection with the sale in interstate commerce of 
potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Neither party filed a 
brief. 


Findings of Fact 


1. Complainant, G & H Sales, Inc., is a corporation whose address is 7317 
Cahill Road, Suite 217, Edina, Minnesota. 

2. Respondent, C. J. Vitner Co., Inc., is a corporation whose address is 
4202 West 45th Street, Chicago, Illinois. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about February 20, 1989, complainant entered into a verbal 
contract with respondent, later reduced to writing as "STANDARD 
CONFIRMATION OF SALE # 3322," calling for the sale by complainant to 
respondent of 5,000 hundredweight of bulk chipping potatoes at $16.50 per 
hundredweight, f.o.b. Florida, for delivery April 1, through 15, 1989. In 
addition, the contract provided in relevant part as follows: 


In the event of fire, strikes, wars, transportation shortages, Acts of 
God, or events beyond the control of Grower, Seller, Shipper or Buyer 
which prevent Grower, Seller, Shipper or Buyer from performance in 
full or in part of the terms of this agreement, it is agreed that such 
failure to perform shall be excused and shall not form the basis for any 
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claim of damage or breach of contract. If however on account of 
shortage of crops not due to any act within the Grower, Seller, or 
Shipper’s control or other causes beyond the control of the Grower, 
Seller, or Shipper, he is unable to deliver the full amount of potatoes 
called for in this contract, the Buyer will accept a pro-rated delivery 
with other buyers of the potatoes covered by similar contracts without 
any claim for damages against the Grower, Seller or Shipper. Seller 
will grant Buyer all necessary rights to insure and verify that he is (sic) 
received his fair and just pro-rated share. The terms of this contract 
cannot be re-negotiated without the written consent of the Buyer and 
the Seller. 


. On March 4, 1989, complainant sent respondent the following letter: 


Please find enclosed your copy of Contract #3322 which is your written 
confirmation of the purchase you made by telephone on February 20, 
1989. During the period from when we mailed the contract to your 
company for signature and when we received it back at our office on 
March 2, 1989, Florida suffered three nights of freeze damage on 
February 24, 25, and 26. Both north and south Florida received 
damage and at this time they are not able to forecast the total amount 
of production that they can expect from the damaged crops. 


We will keep you informed as more information becomes available as to 
the condition of the crops. 


5. On or about the middle of April, 1989, complainant shipped to 
respondent five truck loads of potatoes under the contract totaling 2,305.6 
hundredweight at invoice prices of $16.50 per hundredweight, plus $3.25 per 
hundredweight for freight, and less $18.00 for weighing charges, or a total of 
$45,517.60. Complainant, after notice to respondent that 50 percent of its 
growers’ crops were lost due to freeze damage, failed to ship the remaining 
potatoes due under the contract. 

6. Respondent made cover purchases of 2,694.4 hundredweight of potatoes 
from Match Farms at $21.50 per hundredweight, and on May 10, 1989, paid 
complainant $32,045.60 for the five loads received in the middle of April 
under the contract, after deducting its cost of cover in the total amount of 
$13,472.00. 
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7. On May 5, 1989, one of complainant’s attorneys, Dennis M. Sobolik, 
sent a letter to respondent’s attorney, Richard F. Loritz, which stated in 
relevant part as follows: 


This letter is intended to confirm in writing the conversation between 
Bob Anderson of C. J. Vitner Co. and George Wilkinson of G & H 
Sales Co. with reference to Contract No. 3322 and Contract No. 4025. 


As to Contract No. 3322 covering 5,000 CWT of bulk chipping potatoes, 
Mr. Bob Anderson acknowledged to Mr. Wilkinson that an act of God by 
way of frost damage occurred in south Florida as set forth in 
correspondence to your client of March 4th. That the act of God 
destroyed 50% of the potato crop grown by C & H Sales Co. growers. 
That C. J. Vitner Co. acknowledges receiving five loads and there is duc 
G & H Sales the sum of $45,535.60. That by reason of the act of God, 

G & H Sales is excused from any further delivery pursuant to this contract 
and C. J. Vitner Co. releases G & H Sales Co. from any further delivery. 


That Contract No. 4025 is a north Florida contract covering 18,000 CWT 
of bulk chipping potatoes and that north Florida suffered sever frost 
damage which dramatically reduces the availability of potatoes due to this 
act of God; however, G & H Sales Co. will start delivery of potatoes 
pursuant to this contract on Monday, May 8th, providing C. J. Vitner Co. 
acknowledges in writing the conversation as set forth in this letter between 
your Mr. Anderson and our Mr. Wilkinson. That payment of the sum of 
$45,535.60 will be received by G & H Sales Co. by May 18th providing 
shipment is made pursuant to Contract No. 4025 commencing May 8th. 


Kindly acknowledge by telegram or FAX the contents of this letter and 
that agreement has been reached and shipment of potatoes will commence 
on Monday, May 8th. 


8. On May 5, 1989, Richard F. Loritz sent the following response to 
Dennis M. Sobolik by FAX: 


We do not confirm any of the statements in your letter of May 5, 1989, 
a copy of which is attached. 
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To the contrary, it is the position of C.J. Vitner Co. that G & H Sales did 
not fulfill its obligations under Contract No. 3322. The CJ. Vitner Co. is 
willing to forego delivery of the remaining six loads because it has covered 
itself from other sources. 


Contract No. 3322 is not related in any manner to Contract No. 4025. The 
C.J. Vitner Co. expects full performance of Contract No. 4025. 


C.J. Vitner Co. will make payment to G & H Sales for the product it 
received under Contract No. 3322 at $16.50 CWT FOB Florida. 


7. An informal complaint was filed on August 14, 1989, which was within 
nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant contends that it was excused from performance of the 
remainder of its contract number 3322 by an “act of God." Complainant 
asserts that such excuse arises under the provision of its contract recognizing 
such excuse, and under the Uniform Commercial Code. Complainant further 
contends that it was misled into shipping potatoes under a separate contract 


by the statements in the May 5, letter from respondent’s attorney affirming 
that respondent would pay at contract rate for the potatoes it had received 
under contract number 3322. 

Respondent asserts that complainant was not excused from performance 
by an "act of God" since the contract was not tied to any specific acreage, and 
that the letter of May 5, 1989, from respondent’s attorney clearly affirmed the 
view that complainant had not fulfilled its obligations under contract number 
3322, and that respondent had made cover purchases. In addition respondent 
alleged accord and satisfaction by reason of its payment of $32,045.60. 

First, we may dispose of respondent’s allegation of accord and satisfaction 
as without foundation. We have long held that a conditional tender is 
necessary for an accord and satisfaction to be accomplished, and there was no 
conditional tender in this case.’ 


‘See Spada Distributing Co., Inc. v. Frank Kenworthy Company, 17 Agric. Dec. 347 (1958), 
where we stated: 
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The major focus of the parties’ argument concerned whether performance 
was excused by an “act of God." The solution to this question involves two 
somewhat discreet issues. First is the question whether performance was 
excused by the UCC. Complainant first cites section 2-609 concerning 
casualty to identified goods. The citation of this section is not necessarily 
irrelevant, but it does beg one of the basic questions underlying the issue of 
whether performance was excused, namely were the goods sufficiently 
identified to the contract at the time of the casualty.” Our conclusion, as will 
be apparent from subsequent discussion, is that complainant has not shown 
that they were. 

Section 2-615 of the UCC substitutes the prolix but precise description 
"performance .. . made impracticable by the occurrence of a contingency the 
non-occurrence of which was a basic assumption on which the contract was 
made .. ." for the more concise and vigorous terminology "act of God," thus 
nicely dispensing with the blame the law has traditionally apportioned to God 
for unexpected calamities. The Official Comments to this section, however, 
show that abandonment of traditional language was not meant to signal a total 
abandonment of traditional law. Comment 9 states in relevant part: 


The case of a farmer who has contracted to sell crops to be grown 
on designated land may be regarded as falling either within the section 


on casualty to identified goods or this section, and he may be excused, 
when there is a failure of the specific crop, either on the basis of the 
destruction of identified goods or because of the failure of a basic 
assumption of the contract. 


To constitute an accord and satisfaction it is necessary that the money be offered in full 
satisfaction of the demand, and be accompanied by such acts and declarations as amount 
to a condition that the money, if accepted, is accepted in satisfaction; and it must be 
such that the party to whom it is offered is bound to understand therefrom that, if he 
takes it, he takes it subject to such conditions. The mere fact that the creditor receives 
less than the amount of his claim, with knowledge that the debtor claims to be indebted 
to him only to the extent of the payment made, does not necessarily establish an accord 
and satisfaction. 


The UCC speaks frequently of goods being identified to the contract and of identified 
goods. Section 2-706(4)(a) gives some insight into what is meant by these phrases by the 
contrast that is drawn between "identified goods" and "goods of the kind.” 
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In Bliss Produce Co. v. A. E. Albert & Sons, 35 Agric. Dec. 742, 20 UCC 
Reporting Service 917 (1976), we stated: 


[The text of UCC section 2-615] must be jointly read with comment 
No. 9 which states that “a farmer who has contracted to sell crops to 
be grown on designated land (emphasis added)" is excused under this 
section when there is a failure of the specific crop. Most cases adhere 
to this principal: Harrell v. Olin Price, 31 A.D. 331 (1972) and Holt v. 
Shipley, 25 A.D. 436 (1966). The impossibility-act of God exemption 
should have its widest application to farmers, the berth narrowing as 
one moves in middlemen degrees towards the ultimate consumer. 
Hence, if designation of the land upon which crops will be grown is 
contractually mandatory before a farmer will fall within the UCC 
section 2-615 exemption, it is even more necessary that land 
designation apply to dealers before exemption be legally allowed. 


In this case, the closest the contract gets to designating a specific acreage is 
the commitment to ship the potatoes "FOB Florida.". Complainant contends 
that this is sufficient since the frost in question affected the whole state of 
Florida. However, it is clear from documentation submitted by complainant 
that different areas in Florida were affected differently. A memorandum 


submitted by complainant from Doyle Conner, Commissioner of Agriculture, 
relative to "The Late Florida Freeze February 23-26, 1989" states in part that: 


On February 23, 1989, a late freeze struck in North Florida and for 
four days moved southward almost into the Homestead area. This 
freeze damage ranged from 100% in some areas to as little as 20% in 
other areas, .. . 


According to other documentation submitted by complainant, the Governor 
requested a formal damage assessment as to only ten counties, and the only 
indication in the record that any counties were declared federal disaster areas 
is an unsworn statement by one of complainant’s suppliers that six counties 
were so declared. Moreover, although complainant submitted letters from 
three suppliers who claimed to have experienced losses, there was no showing 
that these suppliers were the only suppliers committed to complainant, or that 
they were committed to complainant to supply the subject contract. In 
addition, there was no showing that respondent knew that any specific 
suppliers were under contract to complainant to supply the subject contract. 
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We find that complainant’s contract does not come within the scope of the 
exemption allowed by UCC sections 2-615 or 2-613. 

The second issue is what effect, if any, is to be given to the "act of God" 
provision in the contract. The language of the contract is very nonspecific. 
It merely excuses performance for either party for an "act of God," and then 
refers to "shortage of crops not due to any act within the Grower, Seller, or 
Shipper’s control . . ." as being an excuse for nonperformance. The problem 
with giving effect to such a provision of a contract which does not designate 
specific growers or acreage is the inability of ascertaining the degree of 
shortage. Complainant has asserted that its shortage was 50 percent. But, at 
the time of the making of the contract, the whole state of Florida was the 
growing areas (assuming we liberally interpret the f.o.b. terms in 
complainant’s favor.) We do not know the shortfall in Florida for potatoes 
due to the freeze, and even if complainant had supplied us with total potato 
production per acre figures for the state compared with such figures for 
previous years, we would still need some way of determining that any shortfall 
was due to an “act of God." The parties can make any contract they like that 
is legal, but there must be some rational way of implementing its provisions. 
If the parties want to excuse performance if there is a general reduction of 
production in an entire state, such a desire should be clearly made manifest 
in the contract. If, then, we are later supplied with evidence of the specific 
amount of the reduction in the entire state, we could easily enforce such a 
provision. In other words, evidence of the extent of a disaster must conform 
to the area which a contract classifies as being encompassed by the 
impossibility excuse. In this case, we are unable to give effect to the “act of 
God" clause in the subject contract. 

Complainant’s contention that the statement in the May S, letter from 
respondent’s attorney stating that respondent "will make payment to G & H 
Sales for the product it received under Contract No. 3322 at $16.50 CWT 
FOB Florida," amounted to a commitment to pay for all the potatoes received 
from complainant in full, is not supported by a reading of the entire letter. 
Respondent’s attorney began the letter by stating that his client did not agree 
to any of the statements made by complainant’s attorney in the letter to which 
respondent’s attorney was replying, and explicit reference was made to the fact 
that respondent had made cover purchases. The last sentence in the letter 
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must be interpreted in the light of the entire letter.» We find that such letter 
did not constitute a commitment to pay the total invoice amounts for the five 
loads received by respondent. 

Complainant’s failure to ship the remaining potatoes due under its contract 
with respondent was a breach of contract. Respondent submitted only the 
bare statement of its attorney substantiating that cover purchases were made 
at $21.50 per hundredweight. However, complainant took no issue with 
respondent’s assertion that such purchases were in fact made, and moreover, 
in its opening statement argued that respondent "improperly deducted the sum 
of $13,472.00 which represented their costs to go out and purchase other 
potatoes on the open market." We conclude that such purchases were 
properly made and that respondent was entitled to off set the cost of such 
cover purchases against the amount owed to complainant for the five loads of 
potatoes which it accepted. The complaint should be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


*"It follows that the thought as a whole, and as it actually existed, cannot be ascertained 
without taking the utterance as a whole and comparing the successive elements and their mutual 
relations. To look at a part alone would be to obtain a false notion of the thought. The total - 
that is to say, the real - meaning can be got at only by going on to the end of the utterance. 
One part cannot be separated and taken by itself without doing injustice, by producing 
misrepresentation. ... A word is interpretable in the light of the use of the same word in 
another part; a clause is modified by a prior or subsequent clause; one sentence qualifies 
another; and one paragraph may form only a part of the whole exposition. We must compare 
the whole, not because we desire the remainder for its own sake, but because without it we 
cannot be sure that we have the true sense and effect of the first part. Entirety of parts is thus 
as essential as verbal precision; for the greatest possibilities of error lie in trusting to a fragment 
of an utterance without knowing what the remainder was." [emphasis in original] Wigmore, 
Evidence, § 2094 (3rd ed., 1940). 
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ALKOP FARMS, INC. v. FRUPAC INTERNATIONAL CORPORATION. 
PACA Docket No. R-90-345. 
Decision and Order issued November 5, 1991. 


Jurisdiction - Tramsaction necessary 


Where complainant consigned 30,240 trays of kiwifruit to respondent under a written contract 
whereby respondent guaranteed minimum returns to complainant, and, in addition to shipping 
the 30,240 trays to respondent for sale from respondent’s cold storage, complainant also shipped 
an additional 10,080 trays to respondent for storage in the same facility and sale by complainant, 
it was held that the Secretary did not have jurisdiction over issues relating to responsibility, as 
between complainant and respondent, for damage occurring while in respondent's storage to the 
10,080 trays since the contract as to such trays was purely a storage contract which did not 
involve a transaction relative to perishables such as is contemplated by the Act, but that the 
Secretary did have jurisdiction to adjudicate such issues as to the 30,240 trays. 


George S. Whitten, Presiding Officer. 

Thomas Oliveri, Newport Beach, CA, for Complainant. 

Duncan Grant, Philadelphia, PA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $73,596.46 in connection with alleged transactions in interstate 
commerce involving kiwifruit. 

Copies of the report of investigation prepared by the Department werc 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 
Respondent’s answer included a counterclaim in the amount of $46,506.56 
arising out of the same transactions as those which served as the basis of the 
complaint. Complainant filed a reply to the counterclaim denying any liability 
thereunder. 

The amount claimed in the formal complaint exceeds $15,000.00. 
However, the parties waived oral hearing, and therefore the shortened method 
of procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case as is the Department’s report 
of investigation. In addition, the parties were given an opportunity to filc 
evidence in the form of sworn statements. Complainant filed an opening 
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statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Complainant filed a brief. 


Findings of Fact 


1. Complainant, Alkop Farms, Inc., is a corporation whose address is P. 
O. Box 1560, Chico, California. At the time of the transactions involved 
herein, complainant was licensed under the Act. 

2. Respondent, Frupac International Corporation, is a corporation whose 
address is 400 Market Street, Suite 500, Philadelphia, Pennsylvania. Frupac 
International Corporation has notified this Department that its name was 
changed, effective October 4, 1990, to New Market Investment Corporation. 
At the time of the transactions involved herein, respondent was licensed under 
the Act. 

3. On or about December 2, 1987, representatives of respondent met with 
representatives of complainant at complainant’s place of business in Chico, 
California and agreed that respondent would undertake the marketing of 
complainant’s kiwifruit on a consignment basis, in the Eastern part of the 
United States, at minimum prices to be determined by the method set forth 
in the written contract quoted below. It was agreed that the fruit would be 
shipped in the latter part of December or early January, and that the fruit 
would be in a state of firmness such as would allow it to be sold out of cold 
storage until March or April of 1988. At the time of shipment, complainant’s 
assessment of the fruit was that 55% would keep for sales in Mid-February 
or March, and that 45% would keep for sales in Mid-March or April. 

4. Between December 14, and 22, 1987, complainant shipped to a cold 
storage facility in Vineland, New Jersey, owned by Safeway Cold Storage, and 
leased by respondent, 40,320 trays of kiwifruit in eight truckloads. 10,080 trays 
of the kiwifruit (2,520 trays labeled "Alkop Farms" and 7,560 trays labeled 
"Mr. Kiwi") were shipped on December 22, and were merely to be stored by 
respondent with complainant taking the responsibility for the sale of such fruit. 
The remaining 30,240 trays of kiwifruit were shipped from December 14, 
through 18, were all labeled "Alkop Farms," and were the subject of a written 
consignment agreement between complainant and respondent, signed 
December 23, 1987, which is set forth in relevant part below: 


THIS AGREEMENT, made this 23rd day of December, 1987, is by 
and between ALKOP FARMS, a California corporation ("ALKOP") and 
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FRUPAC INTERNATIONAL CORPORATION, a Pennsylvania 
corporation (the "Distributor"). 


1. Appointment.- 

(a) Alkop hereby appoints the Distributor as its exclusive distributor 
of Kiwi bearing the Alkop Farms label (the "Fruit") . . . and the 
Distributor hereby accepts such appointment, subject to the terms and 
conditions hereinafter set forth. Alkop shall supply to the Distributor, and 
the Distributor shall accept on each Delivery Date (as defined below), and 
use its best efforts to sell, . . . pursuant to the terms and conditions 
hereinafter set forth. 


2. Delivery.- 

(a) Alkop shall deliver the Fruit to Distributor’s cold storage facility 
in Vineland, NJ. The arrival of the Fruit at such facility, after the 
inspection thereof by the Distributor and/or the United States Department 
of Agriculture and acceptance by the Distributor, shall be referred to 
herein as the "Delivery Date". All right, title and interest in and to the 
Fruit, including the risk of physical loss with respect to the Fruit, as 


between Alkop and the Distributor, shall remain in Alkop until the Fruit 
is the subject of a Transaction (as defined in section 6 (b) below). 


(b) The Distributor may, in its sole discretion, accept Fruit which has 
not met the inspection standards. The Distributor shall use its best efforts 
to obtain the highest price possible, but shall not be required to obtain the 
Minimum Price for such Fruit. The Distributor shall promptly notify 
Alkop of its determination to accept such Fruit, the distribution of which, 
other than the Minimum Price provision hereof, shall be subject to the 
terms and conditions hereof. 


3. Number of Boxes to be Delivered 

No later than January, 21, 1988, Alkop shall supply the Distributor with 
30,000 boxes of Fruit (the "First Shipment") in the following sizes .. . . 
Thereafter, Alkop may supply the Distributor with, and the Distributor 
may accept, additional boxes of Fruit in such amounts as shall be mutually 
agreed upon between the parties. All subsequent deliveries of Fruit are 
to be subject to the terms and conditions herein. 
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4. Price of Fruit 

(a) Contract Price 

The Distributor shall use its best efforts to obtain the highest prices for 
the Fruit, which price shall be not less than the Minimum Price (defined 
below). The amount contracted to be paid to the Distributor by 
Customers for the Fruit shall be the "Contract Price" (expressed as a 
per/box ex-dock or ex-airport dollar amount). The Distributor shall remit 
the Contract Price with respect to each Transaction to Alkop in 
accordance with Section 6 below. 


(b) Minimum Prices 

The minimum prices for the Fruit (the "Minimum Prices") shall be the 
market price at the time of the sale of the Fruit; provided, however, that 
the Distributor and Alkop may agree on a lower Minimum Price from 
time to time. If no agreement is reached as to the market price, it shall 
be deemed to be the price quoted in the U.S.D.A. market report for Kiwi 
for the date of the applicable Transaction. Alkop will inform the 
Distributor of the established Minimum Price on a continuous basis, which 
may be daily or weekly, and which shall be telecopied by Alkop to the 
Distributor. 


5. Commission 

As full compensation for its services under this Agreement, the 
Distributor shall earn a Commission (the “Commission") of 6% of the 
Contract Price of Fruit sold by the Distributor. The Commission shall be 
payable to the Distributor by Alkop in accordance with subsection 6 (c) 
below. 


6. Payment Terms. 
(a) The Advance. 


Within two (2) business days of the Delivery Date of the First 
shipment, the Distributor shall deposit with Alkop a $4.50 per/box advance 
(up to 30,000 cases) for the fruit (the "Advance"). .. . 


(b) Information Provided to Alkop. 
For invoicing purposes, the Distributor shall send to Alkop a statement 


showing the Contract Price within five (5) business days of the date the 
Fruit has been shipped from cold storage (a "Transaction"). 
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(c) Payment and Invoicing of Contract Price. 
The Contract Price set forth on the invoice submitted by Alkop less the 


deductions described below shall be remitted by the Distributor within 30 
calendar days of Transaction. The amount of the invoice shall be 
determined on a weekly basis in the following manner. 

(i) for each Transaction, the Contract Price for each box of Fruit 
shall be multiplied by the total number of boxes delivered to a Customer 
of the Distributor and the subtotals shall be summed; and 

(ii) the amount of any Credit Invoices which have been approved 
by Alkop pursuant to Sections 8 and 9 hereof and the amount of 
deductions pursuant to subparagraph (d) below, shall be deducted from 
the amount determined in subsection (i). 


(d) Additional Deductions from Contract Price 

The Distributor shall deduct from the Contract Price with respect to 
the relevant Transactions: (i) Advances paid to Alkop, and (ii) 
Commissions due the Distributor. Finance expenses shall be the actual 
interest paid by the Distributor to its bank for the amount and period of 
each Advance, and will be billed separately after the last of the 30,000 
cases is sold. 


7. Information to be provided by Distributor to Alkop. 
The Distributor shall provide Alkop, on a weekly basis, by telex the 
following information: 


(a) a summary of all Transactions; 

(b) a summary of the Contract Price for each Transaction; and 

(c) an inventory of all Fruit held by Distributor in colds (sic) storage 
pursuant to this Agreement. 


8. Additional Charges. 

Credit Invoices ("Credit Invoices") for charges or costs incurred by the 
Distributor for Alkop’s account including, but not limited to delivery and 
transportation fees, inspection fees, cold storage fees and any other costs 
incurred by the Distributor on Alkop’s behalf will be authorized if each 
such request for credit is given by the Distributor to Alkop within ten (10) 
business days (which shall exclude Saturdays, Sundays and legal holidays 
in the Commonwealth of Pennsylvania) of incurring such charge. 
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9. Rejections and Allowances 
(a) Procedure 


The Distributor shall promptly inform Alkop of any complaints caused 
by quality or condition and any rejections or requested allowances by any 
Customer. The Distributor will, as soon as practicable, cause an inspector 
to examine the Fruit and the basis of any such complaint, rejection or 
request for allowance and such inspector shall determine whether a Credit 
Invoice is to be issued. 


(b) Government Inspections. 
Copies of all inspections of the Fruit which are made by the United 


States Department of Agriculture shall be submitted to Alkop in 
connection with any requests for Credit Invoices pursuant to Section 9 (a) 
above. 


13. Insurance 

Both Alkop and the Distributor (each at its own expense) shall insure 
against all losses which are customarily insured against in the trade. Such 
insurance shall be maintained in customary amounts with reputable 


insurance companies. 


18. Notices 

Any notice given pursuant to this Agreement shall be in writing and all 
notices and payments required by this agreement shall be, unless expressly 
required to be by wire, telex or telegram, addressed and sent pre-paid first 
class registered mail . . . 


21. Waiver of Breach. 

Failure of either party to require the performance of any term of this 
Agreement by the other party of any breach under this Agreement shall 
not prevent a subsequent enforcement of such term, nor be deemed a 
waiver of any subsequent breach. 
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IN WITNESS WHEREOPF, the parties hereto, intending to be legally 
bound, have caused this Agreement to be executed by their duly 
authorized officers as of the day and date first above written. 


FRUPAC INTERNATIONAL CORPORATION 


By: /s/ M. J. Jeanneret 


Title: /s/ President 


ALKOP FARMS 


By: /s/ Robert E. Allen 


Title: /s/ President 


5. The kiwifruit were subjected to Federal-State inspection at shipping 
point in Chico, California. The relevant results of such inspections are 
summarized below: 


Dec. 14, 2:15 p.m. to 6:30 p.m. Federal State Lot D14-M52. 5,040 
trays, "Alkop Farms," Less than 1/2 of 1% decay. Grade: US Fancy, 
Standard Pack. Mature, Generally firm, Well formed. Defects average 
within tolerance. Meets K.A.C. requirements. 


Dec 15, 10:15 a.m. to 6:00 p.m. Federal State Lot D15-M5? or D15-256. 
5,040 trays, "“Alkop Farms," Less than 1/2 of 1% decay. Grade: US 
Fancy, Standard Pack. Mature, Well formed, Hard to firm, mostly firm. 
Defects average within tolerance. Meets K.A.C. requirements. 


Dec 15, 10:15 a.m. to 6:30 p.m. Federal State Lot D15-M52 or D15-256. 
5,040 trays, “Alkop Farms," Less than 1/2 of 1% decay. Grade: US 
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Fancy, Standard Pack. Mature, Well formed, Hard to firm, mostly firm. 
Defects average within tolerance. Meets K.A.C. requirements. 


Dec. 17, 10:00 a.m. to Dec. 18, 11:00 a.m. Federal State Lot D18-709 of 
D17-MS52. 15,120 trays, "Alkop Farms," Less than 1/2 of 1% decay. 
Grade: US Fancy, Standard Pack. Mature, Well formed, Hard to firm, 
mostly firm. Defects average within tolerance. Meets K.A.C. 
requirements. 


Dec. 22, 9:00 a.m. to 3:30 p.m. Federal State Lot D22-M52. 10,080 trays, 
"Alkop Farms" or "Mr. Kiwi," Less than 1/2 of 1% decay. Grade: US 
Fancy, Standard Pack. Mature, Well formed, Hard to firm, mostly hard. 
Defects average within tolerance. Meets K.A.C. requirements. 


6. The 30,240 trays of kiwifruit shipped between Dec. 14, and 18, 1987, 
were federally inspected at the request of respondent at the cooler of Safeway 
Freezer Stores, Inc., after arrival in Vineland, N.J., with the following results 
in relevant part: 


December 23, 1987 12:20 p.m. 


Products Inspected: KIWIFRUIT in flats printed "Alkop Farms, Kiwifruit, 
Alkop Farms, Chico, Ca. 95927 Produce of U.S.A." and stamped "Federal- 
State Calif Insp. D14-M52" and marked to denote count (33, 36, 39, and 
42 countes (sic) noted). Pallets marked lot "NJ 1". 


Applicant’s count 5,040 flats. 


Temperature of Product: At various locations 36°F to 38°F. 
Size: Fairly uniform within flats. 


Quality: Mature, clean, mostly well, some fairly well formed. Grade 
defects well within tolerance. 
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Condition: Mostly firm ripe, some firm, few ripe. Average 1% soft. No 
decay. 


Grade: U.S. No. 1. 


December 23, 1987 1:20 p.m. 

Products Inspected: KIWIFRUIT in flats printed "Alkop Farms, Kiwifruit, 
Alkop farms, Chico, Ca. 95927 Produce of U.S.A." and stamped "Federal- 
State Calif Insp. D15-M52" and marked to denote count (30, 36, 39, 42 and 
45 counts noted). Pallets marked lot "NJ 2". 


Applicant’s count 5,040 flats. 


Temperature of Product: At various locations 36°F to 38°F. 


Size: Fairly uniform within flats. 


Quality: Mature, clean, mostly well, some fairly well formed. Grade 
defects well within tolerance. 


Condition: Mostly firm, ripe, some firm, few ripe. Average 1% soft. Less 
than 1/2 of 1% decay. 


Grade: U.S. No. 1. 


December 23, 1987 2:10 p.m. 


Products Inspected: KIWIFRUIT in flats printed "Alkop Farms, Kiwifruit, 
Alkop Farms, Chico, Ca. 95927 Produce of U.S.A." and stamped "Federal- 
State Calif Insp. D15-256" and marked to denote count (30, 33, 36, 39, 42 
and 45 counts noted). Pallets marked lot "NJ 3". 
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Applicant’s count 5,040 flats. 


Temperature of Product: At various locations 36°F to 38°F. 


Size: Fairly uniform within flats. 


Quality: Mature, clean, mostly well, some fairly well formed. Grade 
defects well within tolerance. 


Condition: Mostly firm ripe, some firm, few ripe. Average 2% soft. No 
decay. 


Grade: U.S. No. 1. 


December 23, 1987 2:50 p.m. 

Products Inspected: KIWIFRUIT in flats printed "Alkop Farms, Kiwifruit, 
Alkop Farms, Chico, Ca. 95927 Produce of U.S.A." and stamped "Federal- 
State Calif Insp. D17-M52" and marked to denote count (30, 33, 36, 39, 
and 45 counts noted). Pallets marked lot "NJ 4". 


Applicant’s count 5,040 flats. 


Temperature of Product: At various locations 36°F to 38°F. 
Size: Fairly uniform within flats. 


Quality: Mature, clean, mostly well, some fairly well formed. Grade 
defects well within tolerance. 


Condition: Mostly firm ripe, some firm, few ripe. Average 3% soft. No 
decay. 
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Grade: U.S. No. 1. 


December 23, 1987 4:45 p.m. 

Products Inspected: KIWIFRUIT in flats printed “Alkop Farms, Kiwifruit, 
Alkop Farms, Chico, Ca. 95927 Produce of U.S.A." and stamped "Federal- 
State Calif Insp. D14-M52" and marked to denote count (30, 33, 36, 39, 42 
& 45 counts noted). Pallets marked lot "NJ 5". 


Applicant’s count 5,040 flats. 


Temperature of Product: At various locations 35°F to 37°F. 
Size: Fairly uniform within flats. 


Quality: Mature, clean, mostly well, some fairly well formed. Grade 
defects well within tolerance. 


Condition: Mostly firm ripe, some firm, few ripe. Average 2% soft. No 
decay. 


Grade: U.S. No. 1. 


December 23, 1987 5:30 p.m. 


Products Inspected: KIWIFRUIT in flats printed "Alkop Farms, Kiwifruit, 
Alkop Farms, Chico, Ca. 95927 Produce of U.S.A." and stamped "Federal- 
State Calif Insp. D17-M52" or "D18-709" and marked to denote count (30, 
33, 36, 39, 42 and 45 counts noted). Pallets marked lot "NJ 6". 


Applicant’s count 5,040 flats. 
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Temperature of Product: At various locations 35°F to 38°F. 
Size: Fairly uniform within flats. 


Quality: Mature, clean, mostly well, some fairly well formed. Grade 
defects well within tolerance. 


Condition: Mostly firm ripe, some firm, few ripe. Average 2% soft. No 
decay. 


Grade: U.S. No. 1. 


7. Complainant removed 6,286 trays of kiwifruit from the 30,240 trays on 
consignment, and handled the sale of such fruit for its own account. 

8. The following minimum prices were set by complainant under the 
consignment contract: 


January 4, 1988: 


SIZE 

30 $7.00 + 35 PC 
33 7.00 + .35 PC 
36 6.50 + 35 PC 
39 6.50 + .35 PC 
42 6.00 + 35 PC 
45 5.50 + .35 PC 


January 11, 1988: 


35 PC 
35 PC 
35 PC 
arc 
35 PC 
as PC 


January 20, 1988: 
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SIZE 

30 $7.00 + .35 PC 
33 6.50 + 35 PC 
36 6.50 + 35 PC 
39 6.00 + 35 PC 
42 6.00 + 35 PC 
45 5.50 + 35 PC 


January 25, 1988: 


SIZE 

30 $7.00 + 35 PC 
33 6.50 + 35 PC 
36 6.50 + .35 PC 
39 6.00 + .35 PC 
42 6.00 + .35 PC 
45 5.50 + 35 PC 


February 1, 1988: 


SIZE 

30 $7.00 + .35 PC 
33 6.75 + 35 PC 
36 6.50 + 35 PC 
39 6.50 + .35 PC 
42 6.00 + 35 PC 
45 5.50 + 35 PC 


February 9, 1988: 


SIZE 

30 $6.50 + .35 PC 
33 6.75 + .35 PC 
36 6.50 + 35 PC 
39 6.50 + 35 PC 
42 6.00 + 35 PC 
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February 15, 1988: 


SIZE 

30 $6.50 + 35 PC 
33 6.75 + 35 PC 
36 6.50 + .35 PC 
39 6.50 + 35 PC 


February 22, 1988: 


SIZE 

30 $6.50 + 35 PC 
33 6.75 + 35 PC 
36 6.50 + 35 PC 
39 6.50 + 35 PC 


February 29, 1988: 


SIZE 

30 $6.50 + 35 PC 
33 6.50 + .35 PC 
36 6.50 + .35 PC 
39 6.25 + 35 PC 


March 7, 1988: 


SIZE 

30 $6.50 + 35 PC 
28 620+ SPC 
36 6.50 + .35 PC 
39 6.25 + .35 PC 


March 14, 1988: 


SIZE 

30 $7.00 + 35 PC 
33 6.50 + .35 PC 
36 6.50 + 35 PC 
39 6.50 + 35 PC 





ALKOP FARMS, INC. v. FRUPAC INTERNATIONAL CORP. 
50 Agric. Dec. 1901 


9. Respondent sold kiwifruit from consignment as follows: 


DATE EXB TRAYS SIZE PRICE TOTAL 
01-16-88 113 180 39 $7.25 $1,305.00 
01-20-88 92 356 6.50 2,314.00 
01-21-88 91 177 6.90 1,221.30 


01-22-88 180 6.25 1,125.00 
180 1,042.20 


01-22-88 : 1,221.30 
01-23-88 68 : 1,290.50 


01-26-88 94 5,283.60 
CR 1 - 7.40 


01-27-88 178 1,112.50 
01-30-88 178 7.00 1,246.00 
01-30-88 178 5.25 934.50 
CR 178 12 - 21.00 
178 5.25 934.50 

CR 178 36 12 - 21.00 


01-31-88 178 36 Vaio 1,290.50 
178 7.00 1,246.00 


712 7.40 5,268.80 
178 33 5.00 890.00 
177 36 5.00 885.00 
178 39 5.00 890.00 
178 42 5.00 890.00 
TRAYS SIZE PRICE TOTAL 
65 532 36 6.60 3,511.20 
69 1,780 45 3.57 6,354.60 


72 178 33 7.25 1,290.50 





02-08-88 


02-09-88 


02-11-88 


02-21-88 


02-22-88 


02-22-88 


02-24-88 


02-24-88 
CR 


CR 


02-24-88 


02-25-88 


02-25-88 


02-27-88 


DATE 


02-27-88 


02-27-88 


02-27-88 
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180 
360 
360 
540 
360 
180 


511 


TRAYS 


357 


180 


180 


42 
42 
36 
42 
42 
39 
39 
42 
36 
33 


42 


SIZE 


39 


a3 


42 


- 17.80 
885.00 


1,008.90 
1,219.30 


1,993.60 
2,581.00 


1,218.00 
1,261.50 


2,552.00 


1,082.40 
1,070.10 


1,232.50 
1,898.40 
1,185.05 
1,197.00 
1,017.00 
- 387.00 
2,214.00 
- 954.00 
3,051.00 
2,214.00 


6.25 1,125.00 


5.45 2,784.95 


PRICE TOTAL 


3.00 1,071.00 


7.25 1,305.00 


1,170.00 
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02-29-88 39 6.35 2,286.00 
CR 39 1.26 - 126.00 


02-29-88 39 5.55 1,998.00 


03-02-88 33 6.00 1,020.00 
39 5.00 860.00 


311.40 
CR i 73. ~- 131.40 


03-02-88 i 50 180.00 
03-02-88 4.75 855.00 


03-04-88 4.50 801.00 
4.50 756.00 


5.50 3,850.00 
5.50 3,872.00 


4.60 1,656.00 
4.60 1,656.00 


03-04-88 1.50 253.50 
03-07-88 4.75 3,420.00 


03-08-88 3.10 8,075.50 
CR 3.10  -5,468.40 


03-09-88 4.00 720.00 


03-09-88 360 4.50 1,620.60 
186 4.50 837.00 


03-09-88 539 i 2.00 1,078.00 


03-10-88 170 33 1.80 306.00 
DATE TRAYS SIZE PRICE TOTAL 


180 39 1.80 324.00 
136 45 1.80 244.00 


03-11-88 180 39 4.00 720.00 
180 30 4.00 720.00 
360 33 4.00 1,440.00 
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03-14-88 158 178 mix 4.70 836.60 


03-15-88 155 540 mix 1.25 675.00 


"EXB." refers to the exhibits in the form of sales invoices collected under the 
designation "H" and attached to respondent’s answer. 

10. On or about December 29, 1987, complainant’s Sandra Edwards, who 
was in charge of quality control, received a call from Alfonso Matta who was 
in charge of quality control for respondent. Edwards returned Matta’s call on 
December 30, 1987, and was told by Matta that he was concerned about some 
of the Kiwifruit being soft. Edwards advised Matta that she would be out in 
a week or so and meet with him to inspect the fruit. Edwards went to 
Vineland, N.J. on Jan. 12, and met with Matta. She and Matta inspected 58 
pallets, or 10,440 trays; the remainder of the 214 pallets were inspected and 
categorized, after Edward’s departure, by Matta and his assistants, and the 
results were faxed to Edwards on Jan 20. On the basis of the data from the 
inspection the kiwi was categorized by Edwards into four groups: 


5.6%, or 2,160 trays were firm fruit that would hold until Mid-March; 


50%, or 19,260 trays were firm to firm ripe but mostly firm fruit that 
would hold until Mid-February; 


43.5%, or 16,740 trays were firm to firm ripe but mostly firm ripe fruit that 
would hold until the end of January; 


0.9%, or 360 trays were fruit that should be sold immediately. (OS, Aff of 
SE, p. 3; and R of I, exb 11). 


Thus, at the time of the receipt of the inspection data by Edwards less than 
one month remained in which to sell 94% of the fruit. 

11. On the occasion of Edward’s meeting with Matta on January 12, 1988, 
Edwards informed Matta that it was necessary that the storage facility be 
tested periodically for ethylene, a gas given off by ripening kiwifruit (and other 
sources) which greatly accelerates the ripening process. Matta was given 
information which explained how he and his assistants should test the ethylene 
quantities in the cold storage facility and Matta was asked to fax the results 
of the tests to Edwards. Matta attempted to find a laboratory on the East 
coast which could test for the presence of ethylene in the low concentrations 
required, but could not find one after a diligent search. During a later visit 
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to Vineland in February, Edwards also attempted to find a laboratory to do 
the tests but was unsuccessful. 

12. On January 18, 1988, respondent’s personnel discovered leaks in the 
roof of the cold storage facility where the kiwifruit was stored. The owner of 
the facility was notified, and temporary repairs to the roof were accomplished 
on January 21, 1988. However, the leaks continued during a period of rain on 
January 19 and 20. On February 1, 1988, a survey of the damage caused by 
the rain was performed by the J. M. Hughes Co. Ltd., Marine & Cargo 
Surveyors, and of 198 pallets then in storage it was determined that 38 pallets 
were affected by water damage. After Safeway Cold Storage personnel sorted 
through the 38 pallets wet and stained cartons were found as follows: Alkop 
label - 516 cartons; Mr. Kiwi label - 447 cartons. 

13. On February 1, 1988, respondent notified complainant’s Sandra 
Edwards of the water damage. On February 10, 1988, Edwards went back to 
Vineland and met with Matta and employees of the cold storage facility to 
instruct them on how the water damaged product should be repacked as well 
as how the entire remaining lot of kiwifruit should also be repacked. The cold 
storage facility insisted on doing the repacking of the water damaged fruit 
without assistance from complainant or respondent. The remaining repack 
was begun by respondent with Edward’s assistance and under her instructions. 
However, respondent did not have trained personnel to do the work, and had 
great difficulty in keeping any personnel present who were willing to work at 
sorting the fruit inside the cold storage facility as was necessary. Moreover, 
while respondent’s personnel could identify and select out decayed fruit, they 
were largely unable, due to inexperience, to select out fruit that was soft. The 
sorting operation took substantially longer to complete than the two weeks in 
which it would have been accomplished by complainant in its California 
facility. Prior to completion of the sorting operation, Edwards returned to 
California. 

14. For a substantial period of time large quantities of grapes were stored 
with the kiwifruit. The grapes were frequently moved in and out of the room 
where the kiwifruit were stored. In addition, the storage room was used for 
a period of time as a night storage location for internal combustion (butane) 
forklifts. Also, the storage room was located near loading docks, and some 
exhaust from trucks found its way into the room. Both grapes and internal 
combustion engines emit significant amounts of ethylene. Kiwifruit are 
extremely sensitive to ethylene which greatly accelerates their softening. The 
kiwifruit belonging to complainant in the Vineland, NJ. cold storage were 
softened by ethylene from the grapes and forklifts. Sixty percent of the 
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damage to the kiwifruit, resulting in lower than minimum sale prices, derived 
from these sources of ethylene. The remaining forty percent of damage to the 
kiwifruit resulted from the inadequate sorting operation. 

15. An informal complaint was filed on August 29, 1988, which was within 
nine months after the causes of action alleged herein accrued. 


Conclusions 


Complainant alleges that respondent mishandled the subject kiwifruit, and 
brings this action to recover the difference between a price of $7.50 per tray 
for 40,320 trays of kiwifruit, alleged to be the proper sale price for such fruit, 
and the amounts actually received by respondent for fruit which it sold, less 
amounts advanced and allowable commissions and expenses. Respondent 
alleges that complainant supplied respondent with kiwifruit that was too soft 
and which lacked the keeping quality contemplated by the contract, and seeks 
to recover the difference between the net proceeds (stated to be $89,573.44) 
realized from the sale of the fruit and the larger amount ($136,080.00) 
advanced by respondent to complainant. 

The first issue which must be disposed of concerns whether we have 
jurisdiction over the 10,080 trays of kiwifruit shipped on December 22, 1988, 
and intended only for storage at respondent’s leased cold storage facility. In 


an early decision under the Act, complainants had agreed to store, pay freight 
and gas ten carloads of grapes for respondent, and respondent failed to deliver 
the grapes. Complainants sought reparation for respondent’s failure to 
deliver, and, in dismissing the complaint, the criteria for testing the Secretary’s 
jurisdiction in this area were set forth: 


Complainants cannot recover in a proceeding under the Perishable 
Agricultural Commodities Act unless respondent’s failure to ship 
grapes to Dallas for storage and make payment for the services they 
were to render constituted a violation of section 2 of the act. The 
section provides, in part, that it shall be unlawful in connection with 
any transaction in interstate commerce, for any commission merchant, 
dealer or broker "to fail or refuse truly and correctly to account and 
make full payment promptly with respect to any transaction in any such 
commodity to the person with whom such transaction is had; or to fail, 
without reasonable cause, to perform any specification or duty, express 
or implied, arising out of any undertaking in connection with any such 
transaction." It is obvious that the word "transaction" refers to a 
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commodity that is "bought or sold, or contracted to be bought, sold, or 
consigned . . . or the purchase or sale" thereof "is negotiated" by a 
broker. It seems clear that the stipulated compensation of 5 cents per 
lug was not for grapes bought or sold or contracted to be bought or 
sold or consigned, or the purchase and sale thereof negotiated by a 
broker.’ 


In R. B. Todd Prod. Co. v. Frostreat Frozen Foods, 22 Agric. Dec. 917 (1963) 
there was an agreement between the parties that complainant would harvest 
and transport beans at a certain price per ton. Since there was no 
consignment, purchase or sale of beans, the complaint was dismissed for lack 
of jurisdiction. We conclude that we do not have jurisdiction over the 10,080 
trays of kiwifruit shipped on Dec. 22, 1987. 

At one point complainant herein argued that the 10,080 trays of kiwifruit 
shipped Dec. 22, 1987, were intended to be included under the category of 
"subsequent deliveries of Fruit" under paragraph 3 of the contract. However, 
in a letter to this Department dated September 21, 1988, Leonard A. Monaco, 
Jr., Chief Operating Officer of complainant, made the following statement: 


Alkop made an agreement with Frupac International for 30,000 trays 
of kiwifruit. In addition to fruit covered by this agreement, Alkop 
shipped an additional 10,000 trays to Safeway for a storage location 


from which we could make sales and shipments. Frupac verbally 
agreed to handle the arrangements, paper work, etc. . . . 


We find that the extra 10,080 trays of kiwifruit shipped December 22, 1987, 
were not covered by the consignment agreement between the parties. 

The contract contained a provision requiring respondent to sell 
complainant’s kiwifruit for minimum prices defined as "market price at the 
time of sale," or a lower minimum price as agreed to by the parties. The 
contract further provided: "Alkop will inform the Distributor of the established 
Minimum Price on a continuous basis, which may be daily or weekly, and 
which shall be telecopied by Alkop to the Distributor." Complainant submit- 


‘Anonymous, 4 Agric. Dec. 934 (1945). See also EJ. Harrison & Son v. A.E. Albert & 
Sons, Inc., 24 Agric. Dec. 884 (1965) and Reid & Joyce Packing Co. v. G.W. Touchstone, 15 Agric. 
Dec. 884 (1956). 
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ted to this Department, during the informal stages of this proceeding (Report 
of Investigation, exb. 4FF), and attached to its formal complaint, copies of 
price lists which it generated for kiwifruit on a weekly basis. These lists 
always contained prices for different sizes kiwifruit under the labels "Mr. Kiwi" 
and "Kiwi Gold." Additional lists were included with some of the weekly 
quotations. We have identified the price lists for "Kiwi Gold" as containing 
the intended prices for the fruit shipped to respondent for the following 
reasons. In the weekly price lists for "Mr. Kiwi" and "Kiwi Gold" supplied by 
complainant, the "Mr. Kiwi" lists show higher prices. At the beginning of the 
group containing all of the price lists submitted by complainant, and included 
in the report of investigation (exb. 4FF), there is an unsigned hand written 
statement as follows: "Mr. Kiwi - Fancy grade; Kiwi Gold - grade one. Frupac 
was sent all fancy grade." The clear implication of this is that complainant 
intends that "Mr. Kiwi" prices apply to the fruit received by Frupac. However, 
for January 11, there is a listing for a "Supplementary Lot" which is also stated 
to be for "Alkop Farms." The prices listed for this lot are identical to the 
prices listed on January 11, for "Kiwi Gold." Some, but not all, of the other 
weekly price listings contain a listing for a "Special Lot" and the prices listed 
under this designation always correspond with "Kiwi Gold" prices and not with 
"Mr. Kiwi" prices. For instance, there is a listing for Feb. 9, for a special lot 
which is also designated "Fancy Fruit.". The prices listed for this lot 
correspond to those for the same date listed under the heading "Kiwi Gold" 
and not to the higher prices listed for "Mr. Kiwi." We take all of this to be 
strong indication that the "Kiwi Gold" prices are the prices agreed to by the 
parties as the minimum prices under the contract, and we find on the basis of 
the record herein that this was the case. 

The guarantee of minimum prices does not change the nature of the 
consignment agreement to something like a sale. It is merely an agency 
contract with the agent guaranteeing minimum performance as a part of the 
consideration for such agent being entrusted with the duty of selling the fruit 
on behalf of its principal. Under the contract there were two possible escapes 
from the minimum price requirement: (a) the explicit provision of paragraph 
2(b) of the contract requiring notice to complainant that the fruit accepted did 
not meet inspection standards; or (b) the risk of physical loss provision of 
paragraph 2(a) as applied to loss not attributable to respondent’s willful or 
negligent acts. 

In regard to the first possible escape from the minimum price requirement, 
the record does disclose that respondent’s Matta called complainant’s Edwards 
on December 29, and talked with her on December 30, expressing concern 
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about the amount of soft fruit contained in the kiwifruit in storage. However, 
this call was twelve to sixteen days after shipment of the fruit which is subject 
to our jurisdiction and at least seven days after the last of the fruit was 
received into respondent’s cold storage, and there is no showing that the 
notice required by the contract was given even at this late date. Furthermore, 
there is no basis on this record on which we could find that respondent could 
have legally given the contractual notice, since there is no showing that the 
kiwifruit received in Vineland, NJ. did not meet "the inspection standards." 
Brushing aside the problem that the contract nowhere defines "inspection 
standards," if we assume, favoring respondent, that such standards required 
the delivery to the storage facility of U.S. Fancy fruit, the fact that the fruit 
only graded U.S. No. 1 does not help respondent. This is true because 
respondent failed to request that the kiwifruit be graded on a U.S. Fancy 
basis, and when there is no request for inspection as to a particular grade the 
Inspection Service always inspects based on U.S. No. 1 standards. Thus the 
fruit that only graded U.S. 1 on December 23, 1987, could very well have 
graded U\S. Fancy if respondent had requested inspection based on the Fancy 
grade. 

The second possible escape from the minimum price requirement is 
embodied in paragraph 2(a) of the contract which provides what the law 
otherwise requires in any event as to consigned goods. Deterioration in fruit 
prior to sale is attributable to the owner of the fruit, unless the deterioration 
is caused by the consignee.’ Following arrival at respondent’s leased cold 
storage facility in Vineland, N.J., respondent had custody of the kiwifruit and 
was bound to exercise reasonable care, not only in the selling thereof, but also 
in the storage of the fruit. 


While an agent is not an insurer, he is bound to the exercise of 
reasonable care, diligence, skill and judgment possessed by those of 
ordinary skill, competency and standing in the particular business in 
which the agent is employed, and if he negligently fails to exercise such 
care, diligence, skill and judgment he is liable to his principle for 
resultant damages.’ 


*See La Verne Co-operative Citrus Assn v. Mendelson-Zeller Co., Inc., 46 Agric. Dec. 1673 
(1987) 


*Anonymous, 14 Agric. Dec. 300 (1955). 
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In the present case, we do not believe that respondent exercised the care of 
the fruit commensurate with its duties, in that it allowed the fruit to be 
exposed to sources of ethylene gas which caused its rapid softening.‘ 
Respondent’s own Alfonso Matta, an agronomist with some knowledge 
concerning kiwifruit, in his March 11, 1988, report, which was attached to 
respondent’s answering statement, admitted that the storage of the forklifts in 
the same room as the kiwifruit contributed heavily to the damage to the fruit. 
In addition, he also listed the storage of the grapes with the kiwifruit as a 
storage problem: 


5.- Storage Problems 

a) General Conditions 

The Kiwifruit was stored in Room No.1 of Safeway Cold Storage at a 
constant temperature of 33° F. (+ 2). As stated before, in some occasions 
grapes were also stored in the same room. 

b) Ethylene 

Among the most important negative aspects of Room No. 1 was the 
potentially high concentration of Ethylene, a "maturing gas", built up from 
forklift exhaust (butane) as well as from the exhaust of trucks that were 
backed into the nearby docks to load or unload fruit. Room #1 was used 
for a period of time as a night storage location for forklifts, an event that 
contributed heavily to what happened thereafter. 


However, complainant has emphasized the part that the poor sorting 
operation played in the damage to the fruit, and has maintained that 
respondent would not have experienced the losses that were incurred if the 
fruit had been properly repacked. Complainant’s Sandra Edwards made the 
following comments as a part of complainant’s opening statement: 


When dealing with kiwifruit, as I previously mentioned, it is 
standard procedure to repack all the fruit usually beginning in mid- 


“See M. L. Arpaia, F. G. Mitchell, A. A. Kader, and G. Mayer, The Ethylene Problem in 
Modified Atmosphere Storage of Kiwifruit, in D. G. Richardson and M. Meheriuk, eds., Proc. 
Symp. Controlled Atmos. Storage and Transport of Perishable Agr. Commod., Oreg. State Univ. 
Symp. Ser. No. 1, Timber Press, Beaverton, Oregon, p. 331-335 (1982); and The Commercial 
Storage of Fruits, Vegetables, and Florist and Nursery Stocks, Agriculture Handbook No. 66, 
Agricultural Research Service, United States Department of Agriculture, p. 42 (Revised ed. 
1986). 
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January. Repacking refers to the process of going through packed fruit 
and checking for decay and/or soft fruit. This process not only insures 
a quality pack, but also enables the packer (in this case, Frupac 
International Corporation) to hold the fruit that is firm for a longer 
period of time. The softer fruit that has no decay can be marketed to 
customers who prefer kiwifruit that can be moved right away into the 
market place. 


. . . Frupac International Corporation could not keep employees 
hired to repack its fruit due to the fact that it was quite cold in the cold 
storage facility, and the employees did not like working under these 
conditions. The worker situation was so bad that, in addition to 
training, much of my time (and Alfonso’s) was spent repacking for lack 
of a sufficient crew. .. . 


Personally, it is my opinion that if this fruit had properly been 
repacked and marketed in an orderly fashion, Frupac International 
Corporation would not have experienced the losses it incurred. It is a 
fact, not an observation, that Frupac International Corporation was not 
experienced in the handling and storage of kiwifruit. Frupac 
International Corporation was more experienced in just marketing 


kiwifruit from shipping point to final destination, when long term cold 
storage was not necessary. 


It cannot be overstated that Frupac International Corporation was 
very naive as to what procedures and care kiwifruit needed in cold 
storage, let alone the necessity of repacking the fruit to ensure its 
longevity. It is quite obvious that an experienced kiwifruit distributer 
would have been able to properly store and market the kiwifruit 
without experiencing the losses of Frupac International Corporation. 


We concur that a failure to sort properly had a substantial effect on the 
subsequent losses, and believe that the proportion of loss resulting from such 
failure was 40 percent. However, we cannot agree that such failure to repack 
properly is only the responsibility of respondent. It must be remembered that 
the detailed consignment contract contained no reference to any duty to 
repack. Although complainant maintained that respondent was verbally made 
aware of the need to repack prior to entering into the consignment contract, 
we have found in respondent’s favor on this issue, and have determined that 
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respondent had no knowledge of any such need until it was informed of such 
need by Sandy Edwards after arrival of the fruit. In light of respondent’s 
admitted ignorance in regard to both the need for repacking and the proper 
methods for repacking, the protestation of respondent’s Marcel A. Jeanneret 
in the answering statement seems credible: 


Alkop did not tell either me or anyone else at Frupac that the 
kiwifruit would need to be repacked in January, just two or three weeks 
after we received delivery of the kiwifruit, and the parties’ written 
agreement makes no mention of repacking. If we had been told that 
we would have to repack the kiwifruit, we would never have agree to 
accept 30,000 cases of kiwifruit, because we were not experienced with 
kiwifruit and because we simply did not have the manpower to repack 
the fruit. Even if we had decided that it was in Frupac’s interest to 
accept the kiwifruit if we knew that it needed repacking, we would have 
instructed Alkop to ship the kiwifruit to us in three or more separate 
shipments over a period of three months, so that the repacking would 
be Alkop’s responsibility, not Frupac’s. 


Moreover, it should also be remembered that the fruit belonged to 
complainant until such time as it was sold and that respondent was acting as 
complainant’s agent, and partly under complainant’s direct supervision, relative 
to the repacking. For these reasons, we determine that complainant must 
bear fifty percent of the responsibility for the losses resulting from the 
inadequate repacking operation. 

The 10,080 trays of kiwifruit shipped December 22, 1987, which were not 
consigned to respondent, and over which we have no jurisdiction, contained 
2,520 trays of Alkop Farms label fruit as well as 7,560 trays of Mr. Kiwi label 
fruit. Accordingly, there is no way to tell whether the 516 trays of Alkop 
Farms label fruit lost due to the roof leak came from the consigned fruit or 
the fruit over which we have no jurisdiction. The 447 trays of Mr. Kiwi label 
fruit lost as a result of the leak were, of course, clearly from the 10,080 trays 
as to which we lack jurisdiction. There is, therefore, no basis on which we can 
assign responsibility for the leak. Of necessity, therefore, our adjudication is 
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restricted to the 24,053 trays of kiwifruit sold by respondent, and listed in 
finding 9.° 

The total responsibility which must be born by respondent for the losses 
to the kiwifruit while in storage amounts to eighty percent (sixty percent of the 
total, resulting from the ethylene gas, and one half of the remaining forty 
percent resulting from the inadequate sorting of the fruit). The gross resales 
of the fruit by respondent should have been $171,292.93. This figure was 
derived in the following manner. First, the sale transactions (total of 1,426 
trays) covered by exhibits’ 94, and 102 were at higher prices than the 
applicable minimum price set by the parties, plus freight. These higher prices 
were used to arrive at the total since complainant, as the owner of the 
consigned fruit, is entitled to any returns greater than those which were 
expected. Second, as to the sale transactions (total of 2,810 trays) covered by 
exhibits 125, 66, 127, 133, and 67, plus 180 trays of size 42 fruit covered by 
exhibit 129, 704 trays of size 42 fruit covered by exhibit 109, and 186 trays of 
size 42 fruit covered by exhibit 147, there were no applicable minimum prices, 
and we have instead used the Market News Service’ price which in each case 
was $7.50. Third, as to the sale transactions covered by exhibits 84, and 88, 
plus 136 trays of size 45 fruit covered by exhibit 149, there was no applicable 
minimum price nor Market News Service price at any date within reasonable 
proximity to the dates of the sales. We, therefore, used the latest minimum 


price available for the sizes in question. Forth, as to the following sale 
transactions, each covered lot of fruit was designated by respondent as mixed 
sizes, with no disclosure of the proportions of each size which made up the 
transactions. Accordingly, we used an average of the minimum prices for all 
sizes applicable to the dates in question. These exhibits with the average 
prices used for each were as follows: 138 ($6.79), 144 ($6.79), 148 ($6.79), and 


The 24,053 trays listed by respondent as having been sold to its customers, together with 
the 6,286 trays which both parties admit were withdrawn by complainant from the 30,240 trays 
consigned to respondent, add up to 30,339 trays, or 99 trays more than were consigned. We have 
no way of accounting for this discrepency. 


*See finding 9. 


7Complainant submitted, as exhibits 18 through 84 to the formal complaint, copies of the 
Philadelphia Wholesale Fruit and Vegetable Report for January 4, through March 23, 1988, 
published by the Federal-State Market News, Fruit and Vegetable Division, Agricultural 
Marketing Service, of this Department. 
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158 ($6.975), plus, 360 trays of mixed size fruit covered by exhibit 84 ($6.72). 
Fifth, as to the remainder of the sale transactions, the appropriate minimum 
price was used corresponding to the applicable prices set forth in finding 8. 
Sixth, as to all of the transactions (19,817 trays), other than the transactions 
as to which we applied Market News Service prices, and the transactions in 
which sales were at prices higher than the minimum price plus freight, we 
have added $.50 per tray for freight because the minimum prices on 
complainant’s price lists were f.o.b. Del Rey or Chico, California.® 

The sales made by respondent actually grossed $101,652.90. This amount 
subtracted from the constructed gross of $171,292.93 which we have found 
would have been realized had there been no losses, leaves $69,640.03. 
Respondent’s 80 percent loss liability applied to this figure results in the 
amount of $55,712.02. This amount added to the actual gross of 101,652.90 
results in $157,364.92 as the gross amount for which we find respondent 
should have accounted to complainant. From this amount respondent is 
entitled to the following deductions under the contract: 


a) a six percent commission 9,441.90 
b) advances to complainant 136,080.00 
c) interest on advanced funds 4,647.32 
d) USDA inspections 591.20 


e) cold storage fees 3,099.93 
f) repacking expenses 3,000.00 
$156,860.35 


After subtracting respondent’s allowable deductions of $156,860.35 from the 
gross amount of $157,364.92 we have a remainder of $504.57 still due to 
complainant from respondent. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


*We have used the $.50 figure because this figure was used for the freight amount by 
complainant in its computations, and because such amount applied to the truck loads involved 
herein, each of which contained 5,040 trays, yields a freight bill of $2,520 per truck, which is 
reasonable for a cross country trip. 





MECCA FARMS, INC. v. BIANCHI PRE-PACK, INC. 
50 Agric. Dec. 1929 


Order 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $504.57, with interest thereon, at the rate of 13% 
per annum from April 1, 1988, until paid. 

Copies of this order shall be served upon the parties. 


MECCA FARMS, INC. v. BIANCHI PRE-PACK, INC. 
PACA Docket R-91-055. 
Decision and Order issued November 25, 1991. 


F.o.b. - Suitable Shipping Condition Warranty - Normality of Transit Conditions. 


Two loads of tomatoes, part of a lot federally inspected on the day of shipment and found to 
be free of insect infestation, were sold f.o.b., and shipped from Florida with a California 
destination. One load proceeded to destination without incident, and the other load was refused 
entrance into California by state officials at the border due to an infestation of fire ants, and was 
caused to be fumigated, which led to subsequent abnormal decay in the tomatoes. It was held 
that since the California buyer accepted the tomatoes it had the burden of proving that 
transportation service and conditions were normal in order to avail itself of the suitable shipping 
condition warranty, and since the seller submitted evidence showing the tomatoes were not insect 
infested when inspected on the day of shipment, and it was entirely possible that the truck 
became infested after leaving the seller’s packing facility, the buyer failed to meet its burden of 
proving that transportation services and conditions were normal, and the suitable shipping 
condition warranty did not apply. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Thomas Oliveri, Newport Beach, CA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $13,063.50 in connection with a transaction in interstate commerce 
involving a truck load of tomatoes. 
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Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Respondent filed an answering statement, and complainant filed a statement 
in reply. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Mecca Farms, Inc., is a corporation whose address is P. 
O. Box 3768, Lantana, Florida. 

2. Respondent, Bianchi Pre-Pack, Inc., is a corporation whose address is 
P. O. Box 190, Merced, California. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about April 3, 1989, complainant sold to respondent, and shipped 
from loading point in Florida to respondent in Merced, California, two truck 
loads consisting of tomatoes from one ripening room. The load shipped 
under invoice No. 112339 (hereafter referred to as the first load) consisted of 
1,600 25lb. cartons of size 6x6 U. S. Combination grade tomatoes at $8.00 per 
carton, plus $.15 per carton for palletizing, and 23.50 for a temperature 
recorder, or a total of $13,063.50, f.0.b., and left complainant’s packing shed 
at 7:30 p.m. on April 3. The load shipped under invoice No. 112343 
(hereafter referred to as the second load) consisted of 1,600 25lb. cartons of 
size 6x6 U. S. Combination grade tomatoes at $8.00 per carton, plus $.15 per 
carton for palletizing, and 23.50 for a temperature recorder, or a total of 
$13,063.50, f.0.b., and left complainant’s packing shed at 9:00 p.m. on the same 
date. 

4. Both loads were part of a larger lot of tomatoes that were federally 
inspected on April 3, 1989, and such inspection did not note any insect 
infestation. 

5. On April 6, 1989, the first load failed to pass an inspection at the 
California border by officials of the California Department of Food and 
Agriculture, Division of Plant Industry, Pest Exclusion. The state officials 
found an infestation of red imported fire ants, and prohibited the truck from 
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entering the state. At the direction of the truck driver, the truck was 
fumigated between 8:45 p.m. on April 6, and 1:30 a.m. on April 7, with 3 Ibs. 
per 1,000 cu. ft. of Methyl Bromide, and was then allowed by the California 
officials to proceed to the place of business of respondent, where it was kept 
in quarantine with ant traps placed around the load. The tomatoes failed to 
ripen properly, and on April 14, a federal inspection showed an average of 65 
percent decay, and consequently the load was dumped. 

6. Fumigation of tomatoes with Methyl Bromide at concentrations above 
2 Ibs. per 1,000 cu. ft. often leads to increased decay in tomatoes that are 
predisposed to decay.’ 

7. Respondent has paid complainant in full for the second load of 
tomatoes, but has not paid complainant any part of the purchase price of the 
first load of tomatoes. 

8. An informal complaint was filed on June 30, 1989, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Complainant seeks to recover the purchase price of the first load of 
tomatoes. Respondent admits, and furnished evidence to show, that the 
tomatoes in the first load experienced abnormal decay due to the fumigation 
with Methyl Bromide, and contends that it is not liable for any part of the 
purchase price of the tomatoes because such fumigation was necessitated by 
an infestation of fire ants, and that consequently such tomatoes were not in 
suitable shipping condition when shipped. 

The subject tomatoes were sold under f.o.b. terms. The Regulations,” in 
relevant part, define f.o.b. as meaning "that the produce quoted or sold is to 
be placed free on board the boat, car, or other agency of the through land 
transportation at shipping point, in suitable shipping condition ..., and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed." 


‘Commodity Treatments: Responses of Tomatoes and Green Bell Peppers to Fumigation 
With Methyl Bromide or Ethylene Dibromide, Marketing Research Report Number 1125, 
Agricultural Research Service, United States Department of Agriculture, p. 1, (June, 1982). 


7 C.F.R. § 46.43 (i). 
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Suitable shipping condition is defined,’ in relevant part, as meaning, "that 
the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties.” 

The warranty of suitable shipping condition is made applicable only when 
transportation services and conditions are normal. It is well established that 
where the question of abnormality of transportation service is raised, either 
by a party or on the face of the record, a buyer who has accepted a 
commodity has the burden of proving that transportation service and 
conditions were normal.° 

In this case, complainant has submitted evidence showing that it packed 
35,363 25 Ib. cartons of tomatoes on April 3, 1989, and that no complaints 
were received of insect infestations on any of the tomatoes other than the first 
load herein. In addition, complainant submitted a copy of the federal 
inspection covering all of these tomatoes made on April 3, and no insect 
infestation is noted on the inspection. Moreover, the two loads of tomatoes 


7 CER. § 46.43()). 


“The suitable shipping condition provisions of the Regulations ( 7 C.F.R. § 46.43(j)) 
which require delivery to contract destination "without abnormal deterioration", or what is 
elsewhere called "good delivery" ( 7 C.F.R. § 46.44), are based upon case law predating the 
adoption of the Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not 
enough that a commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It 
must also be in such a condition at the time of shipment that it will make good delivery at 
contract destination. It is , of course, possible for a commodity that grades U.S. No. 1 at time 
of shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to the act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a "normal" amount of deterioration. For all commodities 
other than lettuce (for which specific good delivery standards have been promulgated) what is 
"normal" or abnormal deterioration is judicially determined. See Harvest Fresh Produce Inc. v. 
Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). The fact that the fumigation of the subject 
tomatoes may have resulted in decay due to the tomatoes being predisposed to decay does not 
affect the outcome of this case since a predisposition to decay does not mean that tomatoes are 
not in suitable shipping condition. 


‘Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave 
Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). 
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shipped to respondent both came from one lot which consisted of 12,387 
cartons of "Mecca" brand tomatoes. The lot was shipped in ten loads or 
partial loads, and five of those loads went to California. However, only the 
first load was found by California officials to contain fire ants. 

Under the f.o.b. terms of the contract, respondent was responsible for any 
deterioration in transit not caused by complainant. As stated above, the 
burden of proof as to normal transit, so as to be able to invoke the benefit of 
the suitable shipping condition rule, rests upon respondent. It is entirely 
possible that the trailer became infested with fire ants after leaving 
complainant’s packing facility. We find that respondent has not met its 
burden of proving that transportation services and conditions were normal. 

Since respondent accepted the tomatoes, and has not proven a breach of 
contract by complainant, respondent became liable for the full purchase price 
of the first load of tomatoes, or $13,063.50. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


Order 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $13,063.50, with interest thereon, at the rate of 
13% per annum from May 1, 1989, until paid. 

Copies of this order shall be served upon the parties. 


WHOLESALE PRODUCE SUPPLY CO. v. SAM W. RELAN, d/b/a SAM 
RELAN SALES. 

PACA Docket No. R-91-058. 

Decision and Order issued December 11, 1991. 


Agency - Collateral Estoppel. 


Where a complainant sought reparation against an agent for an undisclosed principal, and 
complainant had counterclaimed based on the same transactions and legal theory in a previous 
action against the undisclosed principal, and lost, complainant is deemed to have lost his claim 
against the agent under the principles of the law of agency, and mutuality of parties is not 
necessary for the doctrine of collateral estoppel to also barr the claim. 
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George S. Whitten, Presiding Officer. 

Lawrence H. Meyers, St. Paul, MN, for Complainant. 

Ernest G. Drake, Jr., Ponchatoula, LA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $9,828.57 in connection with transactions in interstate commerce 
involving three truck lots of cucumbers. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file an 
answering statement. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Wholesale Produce Supply Co., is a corporation whose 
address is 752 Kasota Circle, Minneapolis, Minnesota. 

2. Respondent, Sam W. Relan, is an individual doing business as Sam 
Relan Sales whose address is P. O. Box 175, North Sth Street, Ponchatoula, 
Louisiana. At the time of the transactions involved herein, respondent was 
licensed under the Act. 

3. On or about October 2, 1989, complainant purchased from respondent, 
who was acting as agent for an undisclosed principal, namely, his brother, 
Joseph Anthony Relan d/b/a Relan Produce Farms, one truck lot consisting 
of 440 cartons of "Super Select" cucumbers at $12.75 per carton, f.o.b. loading 
point in Louisiana, with contract destination complainant’s place of business 
in Minneapolis, Minnesota. 

4. The cucumbers arrived at destination on or about October 6, 1989, and 
were federally inspected at 1:15 p.m. on that day. The inspection disclosed 
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their condition as follows: "Mostly fresh and firm. Decay from 32 to 56% 
average 39%. Decay is soft with a white mold growth and is mostly in 
advanced, some in early stages." Complainant confronted respondent with the 
results of the inspection on the same day, and an agreement was reached 
under which complainant was granted “full protection.” 

5. On or about October 13, 1989, complainant purchased from 
respondent, who was acting as agent for an undisclosed principal, namely, his 
brother, Joseph Anthony Relan d/b/a Relan Produce Farms, one truck lot 
consisting of 850 cartons of "Super" cucumbers at $7.00 per carton, f.o.b. 
loading point in Louisiana, with contract destination complainant’s place of 
business in Minneapolis, Minnesota. 

6. The cucumbers arrived at destination on or about October 16, 1989, 
and were federally inspected at 11:00 a.m. on that day. The inspection 
disclosed their condition as follows: Generally fresh and firm. Average 1% 
damage by soft and/or shriveled ends. Average 2% damage, including 1% 
serious damage by yellowing. Decay in most samples 2 to 10% in few 42%, 
in some none, average 9% Black Rot and a firm decay with a white to gray 
mold growth, mostly in early, some in advanced stages." Complainant 
confronted respondent with the results of the inspection on the same day, and 
an agreement was reached under which complainant was granted “full 
protection." 

7. On or about October 20, 1989, complainant purchased from 
respondent, who was acting as agent for an undisclosed principal, namely, his 
brother, Joseph Anthony Relan d/b/a Relan Produce Farms, one truck lot 
consisting of 680 cartons of "Super" cucumbers at $7.00 per carton, and 99 
cartons of "Super" cucumbers at $6.00 per carton, all f.o.b. loading point in 
Louisiana, with contract destination complainant’s place of business in 
Minneapolis, Minnesota. 

8. The cucumbers arrived at destination on or about October 23, 1989, 
and were federally inspected at 11:00 a.m. on that day. The inspection 
disclosed their condition as follows: "Generally fresh and firm. Average 2% 
damage by soft ends. In 1/2 samples 2 to 4%, in some 16 to 30%, in many 
none, average 6% decay, Black Rot in mostly early, some advanced stages." 
Complainant confronted respondent with the results of the inspection on the 
same day, and an agreement was reached under which complainant was 
granted "full protection." 

9. The formal complaint was filed on June 27, 1990, which was within nine 
months after the causes of action alleged herein accrued. 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


Conclusions 


At the outset we take official notice of the decision and order in Joseph 
Anthony Relan d/b/a Relan Produce Farms v. Wholesale Produce Supply Co., 
PACA Docket R-90-351, decided May 17, 1991, in which a reparation action 
was brought by respondent’s brother, an undisclosed principal for whom 
respondent acted as agent, against the present complainant, alleging a failure 
to pay balances due on the three loads of cucumbers which are the subject of 
the present action. In that case, Wholesale Produce Supply Co. alleged a 
counterclaim against Joseph Anthony Relan in the exact ($9,828.57) as is 
claimed against respondent, Joseph Anthony Relan’s brother and agent, in this 
proceeding. 

Our findings herein are based upon the record herein, but are consistent 
with, and essentially the same as, the findings in Docket R-90-351. In that 
proceeding, we found that Joseph Anthony Relan was the undisclosed 
principal of Sam W. Relan, and as such sold the cucumbers to Wholesale 
Produce Supply Co., which accepted such cucumbers and gave notice of a 
breach as to each load, and then negotiated a modification of the original 
contract under which it was granted protection. We also found that 
Wholesale Produce Supply Co. had promptly resold the cucumbers and had 
rendered accurate accounting, but that certain of the expenses deducted under 
those accounting, mainly commission and handling charges, were not allowable 
under a protection agreement.' Thus, when we deducted the allowable 
expenses from the gross proceeds of the resales of the cucumbers, Wholesale 
Produce Supply Co. was found to owe $3,780.98 in addition to the $7,593.60 
which it had already paid. The counterclaim for $9,828.57, which consisted of 
the amount of damages Wholesale Produce Supply Co. calculated it was due 
as a result of Joseph Anthony Relan’s breaches of the original contracts, was 
dismissed with the notation that such contracts had been modified by the 
protection agreement.’ 


‘Such charges would also not be allowable as incidental expenses when computing a 
buyer’s damages as to accepted goods. See Pan American Fruit Company, Inc. v. C. C. Bova & 
Company, 17 Agric. Dec. 774 (1958) and UCC § 2-714(3). 


*It should be noted that while Wholesale Produce Supply Co. would have been entitled 
to damages under the original contracts, the amount of such damages would have been reduced 
by the same deductions for wrongly charged expenses as were made under the protection 
agreement, and that such damages would not have been awarded to Wholesale Produce Supply 
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In this proceeding, we are confronted by a claim of Wholesale Produce 
Supply Co., as complainant, against Sam W. Relan, the agent, which duplicates 
Wholesale Produce Supply Co.’s counterclaim against Joseph Anthony Relan, 
the undisclosed principal, in Docket R-90-351, and is founded upon the same 
transactions. Such claim is also founded upon the same legal basis, except 
that here it is made against the agent, and in the preceding action it was made 
against the principal. We are of the opinion that the claim is barred by 
principles of the law of agency and collateral estoppel. 

Seavey points out that in most states, if the principal was undisclosed, the 
other party loses his claim against the agent, if he obtains a judgment against 
the principal after learning his identity, and that this results, not from any 
theory of election, but from the viewpoint that, after the identity of the 
principal is known, the other party has, but one cause of action.’ 

The doctrine of collateral estoppel historically was applied only where 
there was a mutuality of parties.‘ However, in recent years the mutuality 
requirement has been rejected by many state and federal courts, "especially 
where the prior judgment was invoked defensively in a second action against 
a plaintiff bringing suit on an issue he litigated and lost as plaintiff in a prior 
action."® In Parklane Hosiery Co. v. Shore® the Supreme Court, commenting 
on the older rule, stated: 


Based on the premise that it is somehow unfair to allow a party to use 
a prior judgment when he himself would not be so bound, the 
mutuality requirement provided a party who had litigated and lost in 
a previous action an opportunity to relitigate identical issues with new 
parties. 


Co., but merely deducted from the contract prices for which such company became liable by 
accepting the produce. The result would have been the same, or nearly so. 


*Warren A. Seavey, Handbook of the Law of Agency, § 125C (1964). 


“Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation, 402 U.S. 313, 
(1971). 


‘Td. 


£429 U.S. 322 (1979). 
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By failing to recognize the obvious difference in position between 
a party who has never litigated an issue and one who has fully litigated 
and lost, the mutuality requirement was criticized almost from its 
inception. (footnote omitted.) 


Justice Traynor, speaking for a unanimous California Supreme Court, 
concisely summarized the modern dissatisfaction with the rule: 


No satisfactory rationalization has been advanced for the requirement 
of mutuality. Just why a party who was not bound by a previous action 
should be precluded from asserting it as res judicata against a party 
who was bound by it is difficult to comprehend.’ 


Respondent, as agent for an undisclosed principal, is equally liable with the 
principal on complainant’s claim. However, since the principal’s liability to 
complainant has already been adjudicated and the claim dismissed, we deem 
respondent’s liability to have also been disposed of. The complaint should be 
dismissed. 


Order 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


"Bernhard v. Bank of America Nat. Trust & Savings Assn., 19 Cal 2d 807, 122 P2d 892 
(1942). 


*J. Schaller Co. v. J. Schlanger & Sons, 35 Agric. Dec. 153 (1976). 
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MISCELLANEOUS ORDERS 


In re: MAGNOLIA FRUIT & PRODUCE CO., INC. 
PACA Docket No. D-89-509. 
Removal of Stay Order filed July 15, 1991. 


Edward M. Silverstein, for Complainant. 
Allan R. Kahan, Silver Spring, MD, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The order previously filed 
on July 6, 1990, shall become effective on the 30th day after service of this 
order on respondent. 


In re: QUAKER CITY PRODUCE COMPANY. 
PACA Docket No. D-91-505. 
Dismissal Order filed August 20, 1991. 


Kimberly D. Hart, for Complainant. 
Malcolm H. Waldron, Jr., Philadelphia, PA for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) brought 
pursuant to the PACA (7 C.F.R. Part 46). A complaint was filed by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service on 
October 24, 1990, alleging respondent’s violation of the PACA. A copy of the 
formal complaint was served upon respondent. 

Due to subsequent information obtained by the Department, the 
complainant has moved to dismiss the complaint against respondent. 
Accordingly, the complaint filed herein is hereby dismissed against the 
respondent. 

Copies of this order shall be served upon the parties. 
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In re: FARLEY & CALFEE, INC. 
PACA Docket No. D-88-509. 
Removal of Stay Order filed November 25, 1991. 


Julie Cook, for Complainant. 
Don A. Dickey, Salem, Oregon, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The order previously filed 
on February 21, 1990, shall become effective on the 30th day after service of 
this order on respondent. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DEFAULT DECISIONS 


In re: GREAT WESTERN PRODUCE, INC. 
PACA Docket No. D-90-568. 
Decision and Order filed May 21, 1991. 


Admissions in bankruptcy proceedings - Failure to make full payment promptly. 


Edward M. Silverstein, for Complainant. 
Phillip R. Rupprecht, Phoenix, AZ, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by an amended complaint filed on February 
22, 1991, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is alleged in 
the amended complaint that during the period February 1990 through October 
1990, respondent purchased, received and accepted, in interstate and foreign 
commerce, from 68 sellers, 570 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$3,027,050.20. 

A copy of the complaint was served upon respondent which filed an 
answer generally denying the allegations therein. In its answer, however, 
respondent did admit that it is a debtor in bankruptcy in the United States 
Bankruptcy Court for the District of Arizona, designated No. 
90-11057-PHX-RGM. Complainant now has filed a motion for a decision 
without hearing generally based on respondent’s admissions in its bankruptcy 
proceeding.’ Based upon respondent’s admissions and the precedent which 


‘Official notice is taken of the pleadings filed by respondent in its bankruptcy proceeding 
referred to above particularly the Schedule A.-Statement of All Liabilities of Debtor including 
the Schedule A-3, Creditors Having Unsecured Claims Without Priority. It should be noted that 
the filing of a petition in bankruptcy does not serve to delay or impede the Secretary from 
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this forum is bound to follow,’ complainant’s motion must be granted.’ 
Therefore, upon the motion of the complainant for the issuance of a decision 
without hearing, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 CFR. § 1.139). 


Findings of Fact 


1. Respondent, Great Western Produce, Inc., is a corporation, whose 
mailing address is P.O. Box 789, Glendale, Arizona 85311. 

2. Pursuant to the licensing provisions of the Act, license number 761573 
was issued to respondent on May 17, 1976. This license is next subject to 
renewal on or before May 17, 1991. 

3. By notice in writing dated March 22, 1988, respondent was informed 
that failure to make full payment promptly for perishable agricultural 
commodities purchased, received, and accepted in interstate or foreign 


bringing disciplinary action under the Act. See 11 U.S.C. § 525. Also see Melvin Been Produce 
v. Agricultural Marketing Serv., 728 F.2d 347 (6th Cir. 1984); and Fresh Approach, Inc., 49 B.R. 
494 (Bkrtcy N.D. Tex. 1985). 


*See Fava & Company, Inc. 46 Agric. Dec. 79 (1984) (Ruling on Certified Question); Veg-Mix, 
Inc. v. U.S. Dept. of Agriculture, 832 F.2d 601 (D.C. Cir. 1987). 


*Respondent, in affirmative defense, alleges that some of the produce sellers listed in the 
complaint "failed to properly perfect their PACA trust rights and, therefore, are not proper 
claimants." In doing so, respondent misconstrues the import of the sellers alleged failure to 
properly perfect their interest in the trust which respondent was required to maintain by section 
5(e) of the Act, 7 U.S.C. § 499e(e). In that section of the Act, Congress granted produce sellers 
some ability to protect themselves against loss. In doing so, Congress did not alter any of the 
previously existing provisions of the Act. Therefore, both before and after enactment of the 
trust provision, the Act required that purchasers of produce pay for their produce purchases. 
Moreover, both before and after enactment of the trust provision, the failure to make prompt 
payment for produce purchases was a violation of section 2 of the Act for which, pursuant to 
section 8 of the Act, the violator’s license could be revoked. Finer Foods Sales Co., Inc. v. Block, 
708 F.2d 774, 782 (D.C. Cir. 1983); Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 
1255 (Sth Cir. 1975); Zwick v. Freeman, 373 F.2d 110 (2d Cir.), cert. denied, 389 U.S. 835 (1967); 
B.G. Sale’s Co., Inc., 44 Agric. Dec. 2021 (1985); Anthony Tammaro, Inc., 46 Agric.Dec. 173 
(1987); Charles Crook Wholesale Produce, et al. 48 Agric. Dec. 557 (1989). Consequently, the 
alleged failure by some of the sellers named in the complaint to take the requisite action 
necessary to protect their interest in the trust maintained by respondent is irrelevant to this 
proceeding. 
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commerce, and failure to maintain the trust, are violations of the Act. 
Respondent also was notified of the consequences which could follow from 
violations of the Act. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period February 1990 through October 1990, respondent purchased, received 
and accepted in interstate and foreign commerce, from 68 sellers, 570 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $3,027,050.20. 

5. On October 18, 1990, respondent filed a Voluntary Petition pursuant 
to Chapter 11 of the Bankruptcy Code (11 U.S.C. §§ 1101 et seq.) in the 
United States Bankruptcy Court for the District of Arizona which was 
designated Case No. 90-11057-PHX-RGM. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
570 transactions set forth in Finding of Fact No. 4, above, constitutes repeated 
and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for which the 
Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final July 2, 1991.-Editor] 
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In re: WALCUTT, INC., d/b/a LEWIS PRODUCE. 
PACA Docket No. D-91-506. 
Decision and Order filed May 23, 1991. 


Failure to file an answer - Failure to pay annual renewal fee - Failure to make full payment 
promptly - Failure to maintain sufficient trust assets. 


Eric Paul, for Complainant. 
Stephen O. Walcutt, Richmond, VA, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 30, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1988, through November 1988, respondent 
purchased, received, and accepted, in interstate commerce, from 33 sellers, 89 
lots of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of $163,183.30. 
It is further alleged in the complaint that respondent ceased doing business 
on or about October 24, 1988, and made a pro rata distribution of trust assets 
totalling $65,931.15 to sixteen trust beneficiaries in December 1988, but failed 
to maintain sufficient trust assets to pay the $65,868.75 balance still owed to 
the sixteen trust beneficiaries after the pro rata distribution of trust assets. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complaint for the issuance of a decision, the following Decision 
Without Hearing by Reason of Default is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practices (7 C.F.R. § 
1.139). 


Finding of Fact 


1. The mailing address of Walcutt, Inc., doing business as Lewis Produce, 
(hereinafter "Respondent"), was 206 Carlton Road, Charlottesville, Virginia 
22901. The name and address of respondent’s registered agent is Stuart 
Simon, 4900 Cutshaw Avenue, Richmond, Virginia 23230. 
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2. Pursuant to the licensing provisions of the PACA, license number 
870858 was issued to Respondent on March 16, 1987. This license terminated 
on March 16, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)), 
when Respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1988, through November 1988, respondent purchased, received, 
and accepted in interstate commerce, from 33 sellers, 89 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$163,183.30. 

4. As more fully set forth in paragraph 6 of the complaint, respondent 
made a pro rata distribution of trust assets totaling $65,931.15 in December 
1988, to sixteen trust beneficiaries, but failed to maintain sufficient trust assets 
to pay the $65,868.75 balance still owed to the sixteen trust beneficiaries after 
the pro rata distribution of trust assets. 


Conclusions 


Respondent’s failures to make full payment promptly of the agreed 
purchase prices for the perishable agricultural commodities it purchased as set 
forth in Findings of Fact Nos 3 and 4, above, constitute, wilful, repeated and 


flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for which the 
Order below is issued. 


Order 


A Finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take affect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final July 3, 1991.-Editor] 
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In re: GREEN GROVE, INC., a/t/a GREEN GROVE CITRUS, INC. 
PACA Docket No. D-90-554. 
Decision and Order filed June 17, 1991. 


Admission of material allegation - Failure to have license. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, (the "Act"), as amended (7 U.S.C. §§ 499a et seq.) 
instituted by a complaint filed on July 19, 1990 by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture. The complaint alleges that during the period October 1988 
through December 1988, respondent, Green Grove, Inc., a/t/a Green Grove 
Citrus, Inc., purchased received, and accepted, in interstate and foreign 
commerce, from 20 sellers, 83 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $210,893.04. 

A copy of the complaint was served on a Tony Hudler, who filed an 
answer for respondent denying the material allegations in the complaint. 
Hudler, identifying himself as president of Val Mex Fruit Company, Inc., also 
stated in the answer that respondent had been a subsidiary of Val Mex, but 
had been liquidated in 1989 under Chapter 7 of the Bankruptcy Code. 

Complainant now moves for a decision based upon respondent’s 
admissions in its bankruptcy proceeding (Case No. 89 00120 M 11, U.S. Bktcy. 
Ct., S.D. Texas, 1989), asking that official notice be taken of that proceeding. 
Complainant’s motion is granted.’ Official notice is therefore taken of the 
bankruptcy proceeding. Fava & Company, Inc., 44 Agric. Dec. 870 (1985). 
The schedule of creditors listed by respondent in that proceeding and the 
amounts it owes them are substantially the same as those alleged in the 
complaint (17 produce creditors listed in the bankruptcy schedule and 20 listed 
in the complaint). Accordingly, as respondent has failed to make full payment 


‘Complainant also moves that I reconsider my earlier ruling on complainant’s Motion 
to Strike Answer. The motion to strike is again denied for the reasons stated previously. 
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for produce it purchased from at least 17 sellers, it is found that respondent 
has committed repeated and flagrant violations of the Act.? 

Therefore, pursuant to complainant’s motion for the issuance of a default 
order, the following order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 


Findings of Fact 


1. Respondent, Green Grove, Inc. a/t/a Green Grove Citrus, Inc., was a 
Texas corporation, whose address was 2115 West Highway 83, McAllen, Texas 
78501. 

2. Respondent is not now, nor ever has been, licensed under the PACA 
(7 US.C. §§ 499a, et seq.), but has conducted business subject to license under 
this statute. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1988 through December 1988, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 20 sellers, 83 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $210,893.04. 


Conclusions 


Respondent’s failure to make full payment promptly for the produce it 
bought constitutes repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. § 499b). 


Order 


It is ordered that the foregoing facts and circumstances relating to 
respondent’s repeated and flagrant violations of the Act be published. 

This order shall take effect on the eleventh day after this decision becomes 
final. This decision becomes final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 


*In its motion, complainant asks that a finding of a wilful violation be made, but also 
notes that such a finding is not necessary. As it is unnecessary to make such a finding, none is 
made. Tri-State Fruit & Vegetable, Inc., 44 Agric. Dec. 361 (1985). 
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proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final July 30, 1991.-Editor] 


In re: KOREAN PRODUCE CORP. 
PACA Docket No. D-89-540. 
Decision and Order filed February 5, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agriculture 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on September 19, 1989, 
by the Acting Director, Fruit and Vegetable Division, Agriculture Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period July 1987, through September 1987, 
respondent purchased, received, and accepted, in interstate commerce, from 
5 sellers, 27 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 
purchased prices, in the total amount of $257.574.25. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a decision, the following 
Decision Without Hearing by Reason of Default is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 





KOREAN PRODUCE CORP. 
50 Agric. Dec. 1948 


Finding of Fact 


1. The address of Korean Produce Corp., (hereinafter "respondent"), at 
the time of the violations was 100A New York Terminal Market, Bronx, New 
York, 10474. 

2. Pursuant to the licensing provisions of the PACA, license number 
860693 was issued to Korean Produce Corp., on February 20, 1986. The 
license terminated on February 20, 1988, pursuant to Section 4(a) of the Act 
(7 U.S.C. § 499d(a)), when Respondent failed to pay the required annual 
renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July 1987, through September 1987, respondent purchased, received, 
and accepted in interstate commerce, from five sellers, 27 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $257,574.25. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 27 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A Finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act 
(7 U.S.C. § 499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take affect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final August 7, 1991.-Editor] 
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In re: KERN & SONS MARKETING, INC. 
PACA Docket No. D-90-559. 
Decision and Order filed February 1, 1991. 


Failure to file an answer - Failure to pay promptly - Failure to pay license fee. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on August 27, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1989 through September 1989, respondent purchased, 
received and accepted, in interstate commerce, from 10 sellers, 33 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $122,351.65. 

A copy of the complaint was served upon respondent, which complaint has 


not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Kern & Sons Marketing, Inc., is a corporation whose 
address is P.O. Box 4307, Visalia, California 93921. 

2. Pursuant to the licensing provisions of the PACA, license number 
850354 was issued to respondent on December 13, 1984. This license 
terminated on December 13, 1990, pursuant to section 4(a) of the PACA (7 
U.S.C. § 499d(a)), when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1989 through September 1989, respondent purchased, received 
and accepted, in interstate commerce, from 10 sellers, 33 lots of fruits and 
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vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $122,351.65. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 33 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final August 28, 1991.-Editor] 


In re: YOUNGSTOWN FOOD DISTRIBUTORS, INC. 
PACA Docket No. D-90-534. 
Decision and Order filed July 23, 1991. 


Failure to deny material allegation - Failure to pay promptly - Failure to pay license fee. 


Jane McCavitt, for Complainant. 
Donald P. Herriott, Youngstown, OH, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 16, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period April 1988 through December 1988, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 19 sellers, 
137 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $139,680.34. 

A copy of the complaint was served upon respondent which complaint has 
been answered on July 2, 1990. In the answer respondent admitted that it 
owed sellers for produce as alleged in the complaint, but denied that its acts 
in failing to make full payment promptly of the purchase prices for the 
perishable agricultural commodities was willful or flagrant. Specifically, 
respondent admits that many of the sellers of agricultural produce to 
respondent were not paid in full, but states that all claimants who filed the 
necessary notices to preserve trust benefits under P.A.C.A. received a 
substantial distribution from the assets of the company and, by agreement, 
accepted said distribution in full settlement of their claims. Payment of trust 
benefits to unpaid sellers is reflected in the complaint’s table of unpaid 
accounts. (See Complaint paragraph 5 & 6). The respondent’s answer 
constitutes an admission of all the material allegations of fact contained in the 
complaint pursuant to Section 1.136 of the Rules of Practice (7 U.S.C. § 
1.136). Complainant moved for the issuance of a Decision, pursuant to 
Section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Therefore,the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The mailing address of respondent, Youngstown Food Distributors, Inc. 
is 94 Pyatt Street, Youngstown, Ohio 44502. 

2. Pursuant to the licensing provisions of the Act, license number 710812 
issued to respondent on December 14, 1970. This license was renewed 
annually, but terminated on December 14, 1988 pursuant to Section 4(a) of 
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the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period April 1988 through December 1988 respondent purchased, received and 
accepted in interstate and foreign commerce, from 19 sellers, 137 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $139,680.34. 

4. On or about December 10, 1988 Youngstown Food Distributors, Inc. 
ceased operations. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
137 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 3, 1991.-Editor] 
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In re: EVERETTE’S FARM FRESH PRODUCE & BROKERAGE, INC. 
PACA Docket No. D-90-537. 
Decision and Order filed July 26, 1991. 


Failure to file an answer - Failure to pay promptly - Failure to pay license fee. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on May 1, 1990, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1988 through February 1989, respondent purchased, 
received and accepted, in interstate commerce, from 15 sellers, 28 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $157,503.68. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Everette’s Farm Fresh Produce & Brokerage, Inc., is a 
corporation whose business mailing address is P. O. Box 718, 2753 Orange 
Blossom Trail, Eustis, Florida 32727. 

2. Pursuant to the licensing provisions of the Act, license number 880599 
was issued to respondent on January 27, 1988. This license was terminated on 
January 27, 1989 pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1988 through February 1989 respondent purchased, received and 
accepted in interstate commerce, from 15 sellers, 28 lots of fruits and 
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vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $157,503.68. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 28 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 6, 1991.-Editor] 


In re: LO. GUERRERO PRODUCE CO., INC. 
PACA Docket No. D-91-525. 
Decision and Order filed July 29, 1991. 


Failure to deny material allegation - Failure to pay promptly - Failure to pay license fee. 


Edward M. Silverstein, for Complainant. 
Gray Byron Jolink, Austin, TX, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on January 31, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1989 through December 1989, Respondent purchased, 
received and accepted, in interstate and foreign commerce, from 18 sellers, 87 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $196,834.10. 

A copy of the complaint was served upon Respondent. Respondent filed 
a timely answer. In its answer, Respondent admitted the jurisdictional aspects 
of the complaint, neither admitted nor denied the substantive allegations of 
the complaint, and consented to the issuance of an order against it. Under 
the Rules of Practice, 7 C.F.R. § 1.136(c), Respondent’s refusal to 
affirmatively plead to the substantive allegations of the complaint constitutes 
an admission of them. Therefore, upon the motion of the complainant for the 
issuance of an order without hearing, to which Respondent has not replied, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

It is further noted that a document was received by the Hearing Clerk on 
April 22, 1991, from Joseph R. Guerrero. This document raises issues related 
to whether or not Mr. Guerrero was responsibly connected with Respondent. 
This forum has not been delegated the jurisdiction to rule on such issues. See 
7 C.F.R. § 1.131. Rather, the Secretary has delegated the authority to rule on 
such matters to a forum created by specific rules of practice. See 7 C.F.R. §§ 
47.47 et seq. 


Findings of Fact 


1. Respondent, L.O. Guerrero Produce Co., Inc., is a corporation, whose 
address is 1305 East 6th Street, Austin, Texas 78702. 

2. Pursuant to the licensing provisions of the Act, license number 841806 
was issued to Respondent on August 3, 1984. This license was renewed 
annually but terminated on August 3, 1990, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when Respondent failed to pay the required annual 
renewal fee. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1989 through December 1989, respondent purchased, received 
and accepted in interstate and foreign commerce, from 18 sellers, 87 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $196,834.10. 

4. On March 6, 1990, Respondent filed a Voluntary Petition pursuant to 
Chapter 7 of the Bankruptcy Code (11 U.S.C. §§ 1101 et seq.) in the United 
States Bankruptcy Court for the Western District of Texas, which was 
designated as Case No. 90-10723-FM. 


Conclusions 


Respondent’s failures to make full payment promptly with respect to the 
87 transactions set forth in Findings of Fact No. 3 constitutes willful, repeated 
and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b). 


Order 


A finding is made that Respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 6, 1991.-Editor] 


In re: CECIL H. SUNDY, d/b/a SUNDY’S FARMERS MARKET. 
PACA Docket No. D-91-534. 
Decision and Order filed July 26, 1991. 


Failure to file an answer - Failure to pay promptly - Failure to pay license fee. 
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Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 15, 1991 by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1989 through March 1990, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 4 sellers, 40 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $130,781.35. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Cecil H. Sundy d/b/a Sundy’s Farmers Market, is a sole 
proprietorship, whose address is 604 North Beal Parkway, Fort Walton Beach, 
Florida 32548. 

2. Pursuant to the licensing provisions of the Act, license number 840891 
was issued to respondent on March 15, 1984. This license was renewed 
annually, but terminated on March 15, 1990, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 1989 through March 1990, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 4 sellers, 40 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $130,781.35. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 40 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final September 7, 1991.-Editor] 


In re: ARCHIE L. BOMER, t/a BOMER POULTRY & PRODUCE. 
PACA Docket No. D-91-527. 
Decision and Order filed July 26, 1991. 


Failure to deny material allegation - Failure to pay promptly - Failure to pay license fee. 
Edward Silverstein, for Complainant. 

Melvin Gray, San Angelo, TX, for Respondent. 

Decision and Order Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499A et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 12, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
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United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1988 through September 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, for 
nine sellers, 64 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $222,642.17. 

A copy of the complaint was served upon respondent which filed an 
answer generally denying that he "engaged in any wrongdoing of any nature 
whatsoever under PACA Docket No. D 91-527" and claiming that he filed a 
petition in bankruptcy on March 11, 1991. 

The Rules of Practice, 7 C.F.R. § 1.136(b), require that respondents 
"[c]learly admit, deny or explain each of the allegations" in the complaint. A 
failure to "deny or otherwise respond to an allegation" is deemed to be an 
admission of it. 7 C.F.R. § 1.136(c). In the instant case, respondent has failed 
to address the allegations in the complaint that he failed to make full payment 
promptly for the 64 lots of produce detailed in 2 5 of the complaint. Under 
the Rules of Practice, we must deem this allegation to be admitted. 
Moreover, respondent states that he had filed a petition pursuant to chapter 
7 of the Bankruptcy Code. This admission lends further credence to the 
complainant’s allegations that he failed to make prompt payment for the 64 
lots of produce. Of course, the respondent’s bankruptcy filing does not serve 
to impede the bringing of this action. See Melvin Beene Produce v. 
Agricultural Marketing Serv., 728 F.2d 347 (6th Cir. 1984); and In re Fresh 
Approach, Inc., 49 B.R. 494 (Bkrtcy N.D. Tex. 1984). 

Therefore, upon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Archie L. Bomer, is an individual trading as Bomer 
Poultry & Produce, whose address is 2028 Austin, San Angelo, Texas 76903. 
2. Pursuant to the licensing provisions of the Act, license number 861612 
was issued to respondent on July 8, 1986. This license was renewed annually 
but terminated on July 8, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. 


§ 499d(a)) when respondent failed to pay the required annual renewal fee. 
3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1988 through September 1989, respondent purchased, 





ROBERT REED ENTERPRISES 1961 
50 Agric. Dec. 1961 


received and accepted in interstate and foreign commerce, from nine sellers, 
64 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $222,642.17. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 64 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 


service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. § 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 9, 1991.-Editor] 


In re: ROBERT REED ENTERPRISES. 
PACA Docket No. D-91-538. 
Decision and Order filed July 26, 1991. 


Failure to deny material allegation - Failure to pay promptly - Failure to pay license fee. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 
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This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.), hereinafter 
referred to as the "Act", instituted by a complaint filed on April 28, 1991, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint alleges that 
during the period of November 1989 through December 1989, respondent 
purchased, received and accepted, in interstate commerce, from 22 sellers, 137 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $242,456.00. 

A copy of the complaint was served upon respondent. On May 24, 1991, 
respondent has filed an answer to the complaint in which it denied that it 
violated the Act as alleged in the complaint, but admitted that it had filed a 
petition in bankruptcy. In addition, respondent raised an affirmative defense. 
As respondent’s affirmative defense has no merit’ and as the admissions 
respondent has made in its bankruptcy pleadings substantiate the 
complainant’s allegations that respondent failed to make prompt payment for 
produce it purchased, received, and accepted in interstate commerce, 
complainant’s motion is granted. Therefore, the following Decision and Order 
is issued without further investigation or hearing pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. §1.139). 


‘In affirmative defense, respondent claims that the failures to pay which are enumerated 
in the complaint were caused when its principal debtor fraudulently refused to pay on its 
account. Respondent claims that it secured a judgment but that the judgment was uncollectible. 
Respondent also claims that its failures to pay resulted from another debtor filing bankruptcy 
and naming respondent as an unsecured creditor in the approximate amount of $30,000.00. 
These claims are irrelevant. The Act requires buyers to make prompt payment for produce. It 
has been repeatedly held that the inability to make payment promptly for produce because of 
financial difficulties, even if caused indirectly by third parties, does not negate willfulness or a 
violation of the Act. See e.g. In re B.G. Sales Co., 44 Agric. Dec. 2021 (1985) (nonpayment 
because bank suddenly refused to extend credit as it agreed, and the bank took $50,000 of 
respondent’s funds in the bank’s possession); Jn re Oliverio, Jackson Oliverio, Inc., 42 Agric. Dec. 
1151 (1983) (nonpayment because another firm failed to pay respondent $248,805.66); In re 
Kafcsak, 39 Agric. 683 (1980) (nonpayment because of strike and failure of others to pay 
respondent), aff'd 673 F.2d 1329 (6th Cir. 1981) (unpublished), reprinted in 41 Agric. Dec. 88 
(1982). 
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Findings of Fact 


1. The mailing address of respondent, Robert Reed Enterprises, Inc., is 
1736 South Newcomb, Porterville, California 93257. 

2. Pursuant to the licensing provision of the Act, license number 870655 
was issued to respondent on February 12, 1987. The license was renewed 
annually, but terminated on February 12, 1990, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period of November 1989 through December 1989, respondent purchased, 
received and accepted in interstate commerce, from 22 sellers, 131 lots of 
fruits and vegetables, all being perishable agriculture commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $242,456.00. 


Conclusions 


Respondent’s failures to make full payment promptly with respect to the 
131 transactions set forth in Finding of Fact No. 3, above, constitute repeated 
and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for which the 
Order below if issued. 


Order 


A finding is made that respondent has committed repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 9, 1991.-Editor] 
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In re: HOBBS-PARSONS COMPANY. 
PACA Docket No. D-91-533. 
Decision and Order filed July 26, 1991. 


Failure to file an answer - Failure to pay promptly - Failure to pay license fee. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 15, 1991 by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period February 1990 through May 1990, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 33 sellers, 
204 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $282,545.71. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Hobbs-Parsons Company, is a corporation, whose address 
is P. O. Box 526, Fresno, California 93709. 

2. Pursuant to the licensing provisions of the Act, license number 005204 
was issued to respondent on November 21, 1931. This license was renewed 
annually, but terminated on November 21, 1990, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1990 through May 1990, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 33 sellers, 204 lots of fruits 
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and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $282,545.71. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
204 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 


30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final September 11, 1991.-Editor] 


In re: FREEPORT WHOLESALE PRODUCE. 
PACA Docket No. D-90-560. 
Decision and Order filed July 26, 1991. 


Failure to file an answer - Failure to pay promptly - Failure to have a license. 


Andrew Y. Stanton, for Complainant. 
Thomas J. Franz, Freeport, IL, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on August 30, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1989 through January 1990, respondent purchased, 
received and accepted, in interstate commerce, from 24 sellers, 56 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $114,351.87. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Freeport Wholesale Produce, is a partnership composed 
of Thomas J. Franz and David Beverley, whose address is P.O. Box 873, 
Freeport, Illinois 61032. 

2. Pursuant to the licensing provisions of the Act, license number 770278 
was issued to Thomas J. Franz doing business as Freeport Wholesale Produce 
on November 22, 1986. On February 11, 1987, Thomas J. Franz and David 
Beverley entered into a partnership arrangement which continued to do 
business as Freeport Wholesale Produce. The respondent partnership is not 
and has never been licensed under the Act, but at all times pertinent herein 
has conducted business subject to the Act. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period June 1989 through January 1990, respondent purchased, received and 
accepted, in interstate commerce, from 24 sellers, 56 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $114,351.87. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 56 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 12, 1991.-Editor] 


In re: JRF ENTERPRISES, INC., d/b/a HOUSTON’S FIRST CHOICE 
PRODUCE. 

PACA Docket No. D-91-526. 

Decision and Order filed August 7, 1991. 


Failure to deny material allegation - Failure to pay promptly - Failure to pay licensee fee. 
Kimberly Hart, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on February 6, 1991, 
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by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of December 1989 through July 1990, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 21 sellers, 
170 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balance thereof in the total amount of $192,591.32. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. §1.139). 


Findings of Fact 


1. Respondent, JRF Enterprises, Inc. d/b/a Houston’s First Choice 
Produce, is a corporation whose address is P.O. Box 231641, Houston, Texas 
77223-1641. 

2. Pursuant to the licensing provisions of the PACA license number 
891826 was issued to respondent on September 7, 1989. This license 
terminated on September 7, 1990, pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499b(a)), when they failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period of December 1989 through July 1990, respondent purchased, received 
and accepted, in interstate and foreign commerce, from 21 sellers, 170 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $192,591.32. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
170 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 
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Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145), 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 16, 1991.-Editor] 


In re: ORGANIC FARMS, INC. 
PACA Docket D-91-523. 
Decision and Order filed August 16, 1991. 


Admission in bankruptcy proceedings - Failure to pay promptly - Sanction policy - Revocation 
of license. 


Edward M. Silverstein, for Complainant. 
Dennis Becker, Silver Spring, MD, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a Complaint filed on January 28, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Complaint that 
during the period October 1989 through September 1990, Respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
48 sellers, 207 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $590,813.81. 
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A copy of the Complaint was served upon Respondent. Respondent filed 
an Answer to the Complaint in which it denied that it violated the Act as 
alleged in the Complaint, but admitted that it had filed a petition in 
bankruptcy on September 11, 1990. In addition, Respondent raised several 
matters in affirmative defense, including those pertaining to responsible 
connection. Subsequent to the filing of Respondent’s Answer, Complainant 
moved for a decision without hearing based upon the admissions made by 
Respondent in its bankruptcy pleadings.’ 

On July 29, 1991, Respondent filed an opposition to Complainant’s Motion 
for Decision Without Hearing. Therein it contests the amount of the alleged 
failure to pay items in that it ". . ..would show that only $380,973.36 can be 
related to the produce creditors named in paragraph 5 of the Complaint." 
Also, Respondent seeks oral hearing to litigate matters relating to who was 
responsibly connected during various times. Respondent also states "* * * that 
the actual violations of the Act occurred when it first went into serious 
arrearage in payments to produce creditors prior to October, 1989." 
Respondent further seeks to show that "* * * the amount owed by respondent 
to produce creditors as of October 2, 1989 was greater than the amount owed 
as of September 11, 1990, * * *." 

As none of Respondent’s affirmative defenses, or objections to the motion 
for Decision have merit,” and, as the admissions Respondent has made in the 
pleadings and in its bankruptcy proceedings substantiate the Complainant’s 


‘Official notice of these pleadings is taken pursuant to 7 C.F.R. § 1.141(g)(b). Veg-Mix, 
Inc. v. U.S. Dept. of Agriculture, 832 F.2d 601, 606-607 (D.C. Cir. 1987). 


*By way of affirmative defense, Respondent first claims that the failures to pay which are 
enumerated in the Complaint do not constitute violations of the Act because its failures to pay 
promptly first occurred prior to the period covered by them. This claim is without merit. The 
Act requires buyers to make prompt payment for produce. Each failure to do so is a violation 
of it. Therefore, the fact that Respondent may have committed violations of the Act other than 
those detailed in the Complaint does not excuse it from making prompt payment for the produce 
in the transactions alleged therein. Next, Respondent claims that its bankruptcy proceeding 
should prevent the prosecution of this action. This claim has no merit as the Congress has made 
it clear that the Department does have the right to pursue disciplinary actions against persons 
operating subject to the Act who are also debtors in bankruptcy. Melvin Beene Produce v. 
Agricultural Marketing Serv., 728 F.2d 347 (6th Cir. 1984). None of the other affirmative defenses 
or objections raised by Respondent has enough merit to warrant extended discussion here. 
Suffice to say that the Act requires the Department to remove financially irresponsible entities 
from the produce industry. Columbus Fruit Company, Inc., 40 Agric. Dec. 109 (1981), aff'd 
mem., 673 F.2d 551 (D.C. Cir. 1982); Zwick v. Freeman, 373 F.2d 110 (2nd Cir. 1967). 
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allegations that Respondent has failed to make prompt payment for produce 
it purchased, received, and accepted in interstate commerce, Complainant’s 
motion is granted. Therefore, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Organic Produce, Inc., is a corporation, whose address is 
10726-B Tucker Street, Beltsville, Maryland 20705. 

2. Pursuant to the licensing provisions of the Act, license number 831072 
was issued to Respondent on June 6, 1983, and is next subject to renewal on 
or before June 6, 1991. Respondent’s license was suspended on March 20, 
1990, pursuant to section 7(b) of the Act, 7 U.S.C. § 499g(b), when it failed 
to pay a reparation award issued against it, on February 12, 1990, PACA 
Docket No. R-89-31, in the amount of $15,563.50 plus interest. 

3. As more fully set forth in paragraph 5 of the Complaint, during the 
period October 1989 through September 1990, Respondent purchased, 
received and accepted in interstate and foreign commerce, from 48 sellers, 207 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof. 


Conclusions 


Section 2 of the Perishable Agricultural Commodities Act provides (7 
US.C. § 499b): 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce 


(4) For any commission merchant, dealer, or broker to make, for 
a fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale 
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of which in such commerce is negotiated by such broker; or to fail to 
refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction; 


Section 2(4) of the Act (7 U.S.C. § 499b(4)) requires that full payment be 
made "promptly." The regulations specify the period in which payment must 
be made in order to comply with that requirement (7 C.F.R. § 46.2(aa)). In 
most instances, payment must be made within 10 days, but the regulations 
permit the parties by express agreement at the time the contract is made to 
provide for a different payment time. Specifically, the regulations provide: 


That as an exception to paragraphs (aa) (1) through (9) of this section, 
the parties may, by express agreement at the time the contract is made, 
provide a different time for payment, and if they have so agreed, then 
payment within the time provided shall constitute "full payment 
promptly": Provided further, That the party claiming the existence of 
such express agreement as to time of payment shall have the burden 
of proving it? 


Failure to pay for produce is a very serious violation of the Perishable 
Agricultural Commodities Act which results in an order revoking the license 
of the offender’ since it is the "goal [of the Perishable Agricultural 


°7 C.F.R. 46.2(aa)(9). The regulations were amended to require an express agreement, 
37 Fed. Reg. 14561 (1972), following the decision in Jn re American Fruit Purveyors, Inc., 30 Agric 
Dec. 1542, 1557-61 (1971), holding that an implied agreement was sufficient under the then 
existing regulations. 


“E.g., In re Jarosz Produce Farms, Inc., 42 Agric. Dec. (Oct. 6, 1983); In re Evans 
Potato Co., 42 Agric. Dec. 408, 410 (1983); Jn re Old Virginia, Inc., 42 Agric. Dec. 270, 272 (1983); 
In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), appeal docketed, No. 82-3826 
(6th Cir. Dec. 23, 1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1126 (1982), appeal 
dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 
1156-59 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 
793 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 401-02 (1981), aff'd, 668 F.2d 
983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 
112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); 
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Commodities Act] that only financially responsible persons should be engaged 
in the perishable agricultural commodities industry,’ and it is the policy of this 
Department to impose severe sanctions for serious violations of any of the 
regulatory programs administered by the Department to serve as an effective 
deterrent not only to the Respondents but also to other potential violators.° 
This policy of the Judicial Officer has been followed in all of the Department’s 
disciplinary proceedings in recent years, which the Administrative Law Judges 
are to follow where applicable. 


The basis for the Department’s sanction policy is set forth at great length 
in numerous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 


In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merdler Produce, Inc., 
37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 (1976); In re Catanzaro, 
35 Agric. Dec. 26, 30-36 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. 
Dec. 467; accord, In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. 
Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982). 


‘Marvin Tragash Co. v. USDA, 52A F.2d 1255, 1257 (Sth Cir. 1975); accord, Chidsey v. 
Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. 
denied, 389 U.S. 835 (1967); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), 
appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); Jn re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1168 (1982), affd, 708 F.2d 774 (D.C. Cir. 1983); In re Connecticut Celery Co., 40 Agric. 
Dec. 1131, 1133 (1981); Jn re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit 
& Vegetable Co., 40 Agric. Dec. 396, 402 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 
S. Ct. 2299 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 81- 
1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 


Section 8(a) of the Act provides (7 U.S.C. § 499h(a)): 
§ 499h. Grounds for suspension or revocation of license 
(a) Authority of Secretary 


Whenever (a) the Secretary determines, as provided in section 499f of this title, 
that any commission merchant, dealer, or broker has violated any of the provisions 
of section 499b of this title ... the Secretary may publish the facts and 
circumstances of such violation and/or, by order, suspend the license of such 
offender for a period not to exceed ninety days, except that, if the violation is 
flagrant or repeated, the Secretary may, by order, revoke the license of the 
offender. 
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The Department’s sanction policy is also discussed at length in In re Esposito, 
38 Agric. Dec. 613, 624-65 (1979).’ 


"Failure to pay violations not only adversely affect the party who is not 
paid for produce, but such violations have a tendency to snowball. ‘On 
occasions, one licensee fails to pay another licensee who is then unable to pay 
a third licensee.’ This could have serious repercussions to producers, licensees 
and consumers."® 

If the violator who fails to pay for produce does not have a license in 
effect, an order is issued finding that the person has engaged in repeated or 


Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Collier, 38 
Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold Bell-I&S Jersey 
Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D. N.J. May 25, 1979), aff'd 
mem., 614 F.2d 770 (3d Cir. 1980); In re Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, aff'd 
mem., 590 F.2d 340 (8th Cir. 1978); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 
(1977), affd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock 
Co., 36 Agric. Dec. 1114, 1133-34 (1977), aff'd mem., 57S F.2d 879 (Sth Cir. 1978); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (Sth Cir. 1977), 
cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), aff'd, No. 76- 
1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re Maine Potato Growers, Inc., 34 
Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re M. & H. Produce Co., 
34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 
920 (1977); In re Southwest Produce, Inc., 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 
145-60, aff'd per curiam, 524 F.2d 977 (Sth Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 
1884, 1913-14 (1974), affd, 524 F.2d 1255 (Sth Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. 
Dec. 499, 515, 539-S0 (1974), affd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 
53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (Sth Cir. 1974). 


*In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), appeal docketed, No. 
82-3826 (6th Cir. Dec. 23, 1982); Jn re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169 (1982), 
affd, 708 F.2d 774 (D.C. Cir. 1983); In re Columbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), 
aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); accord, In 
re Connecticut Celery Co., 40 Agric. Dec. 1131, 1134 (1981). Although the Act is primarily to 
protect producers, it "is also ‘for the protection of consumers’ (H.R. Rep. No. 1196, 84th Cong., 
ist Sess., p. 2), inasmuch as increased industry costs resulting from failures to pay or other unfair 
practices are ultimately borne by consumers." Jn re Catanzaro, 35 Agric. Dec. 26, 33 (1976), 
affd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467. 
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flagrant violations of the Act,’ which has the same effect on the violator and 
on persons responsibly connected with the violator as a license revocation." 

In the present case, Respondent’s failure to pay violations involved a large 
number of transactions and were, therefore, repeated." Also, in view of the 


°E.g., In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. ___ (Aug. 31, 1983); In re 
Bananas, Inc., 42 Agric. Dec.___ (Mar. 25, 1983); In re Melvin Beene Produce Co., 41 Agric. 
Dec. 2422, 2426 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods 
Sales Co., 41 Agric. Dec. 1154, 1168-92 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re V.P.C., 
Inc., 41 Agric. Dec. 734, 748 (1982); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1133-34, 
1151 (1981); In re C.B. Foods, Inc., 40 Agric. Dec. 961, 968-71 (1981), affd mem., 681 F.2d 804 
(3d Cir. 1982), cert. denied, 103 S. Ct. 70 (1982); In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), 
aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In re John H. 
Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-21 (1978); In re Pappas Produce, Inc., 36 
Agric. Dec. 684, 694-96 (1977); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 
(1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas 
Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); In re M. & H. Produce Co., 34 Agric. Dec. 700, 
748-52 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin 
Tragash Co., 33 Agric. Dec. 1884, 1896-1914 (1974), aff'd, 524 F.2d 1255 (Sth Cir. 1975); In re 
George Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), aff'd, 491 F.2d 988 (2d Cir.), 
cert. denied, 419 U.S., 830 (1974). 


"In re V.P.C., Inc., 41 Agric. Dec. 734, 748-49 (1982); In re Connecticut Celery Co., 40 
Agric. Dec. 1131, 1151-52 (1981); Jn re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 70S, 
714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 (1975), aff'd mem., 549 F.2d 
830 (D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977). 


"Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 F.2d 
110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. Benson, 278 F.2d 606, 
610 n. 6 (3d Cir. 1960); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 
668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Atlantic Produce Co., 35 Agric. 
Dec. 1631, 1640 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); 
accord, In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169 (1982), aff'd, 708 F.2d 774 (D.C. 
Cir. 1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1127 (1982), appeal dismissed, No. 
82-4144 (2d Cir. Oct. 13, 1982); In re: V.P.C., Inc., 41 Agric. Dec. 734, 743 (1982); In re Wayne 
Cusimano, Inc., 40 Agric. Dec: 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 
109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 
(1982); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748 (1975), aff'd mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977). 
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large amount of money not paid to shippers, and the number of transactions, 
the violations were flagrant.” 

The fact that Respondent continued to purchase and accept produce over 
many months during which it was failing to pay promptly for produce 
previously purchased is another flagrant circumstance. Cf. Zwick v. Freeman, 
373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967), in which the 
court said with respect to a failure to pay case under the Perishable 
Agricultural Commodities Act: 


As there was a series of 295 transactions which occurred over a period 
of several months and which involved a deficit in excess of a quarter of 
a million dollars, it is inconceivable that petitioners were unaware of 
their financial condition and unaware that every additional transaction 
they entered into was likely to result in another violation .of the 
Commodities Act. It would be hard to imagine clearer examples of 
"flagrant" violations of the statute than were exemplified by petitioners 
conduct.” 


"Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re Melvin Beene Produce 
Co., 41 Agric. Dec. 2422, 2427 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); Ir 
re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169-70 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983), 
In re V.P.C., Inc., 41 Agric. Dec. 734, 743 (1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 
1127-28 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayne Cusimano, Inc., 
40 Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re Connecticut Celery 
Co., 40 Agric. Dec. 1131, 1135 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 403 
(1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit 
Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed 
in 41 Agric. Dec. 89 (1982); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 
(1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd 
mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 


"Accord: Wayne Cusimano, Inc. v. Block, 692 F.2d 1025, 1029 (Sth Cir. 1982); George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1973), cert. denied, 419 U.S. 830 (1974); 
In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2427-28 (1982), appeal docketed, No. 82-3826 
(6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1170, 1179 (1982), aff'd, 
708 F.2d 774 (D.C. Cir. 1983); In re V.P.C.,, Inc, 41 Agric. Dec. 734, 743-44 (1982); In re 
Connecticut Celery Co., 40 Agric.Dec. 1131, 1135 (1981); In re United Fruit & Vegetable Co., 40 
Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In 
re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); In re Atlantic Produce 
Co., 35 Agric. Dec. 1631, 1640-41 (1976), affd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 
U.S. 819 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 747 (1975), affd mem., 549 F.2d 
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In addition to being repeated and flagrant, Respondent’s violations were 
also willful as that term is used in the Administrative Procedure Act (5 U.S.C. 
§ 558(c)). In re Shatkin, 34 Agric. Dec. 296, 297-314 (1975). "Under PACA, 
an action is willful if a prohibited act is done intentionally, irrespective of evil 
intent, or done with careless disregard of statutory requirements." American 
Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (Sth Cir. 1980) (per 
curiam), cert. denied, 450 U.S. 997 (1981). 

Lengthy delays in payment do not satisfy the statutory requirements. Jn 
re Foursome Brokerage, Inc., 42 Agric. Dec. __ (Dec. 5, 1983), and cases 
cited therein. 

The serious nature of violations involving failure to pay promptly for 
perishable agricultural commodities is explained in In re J. Acevedo & Sons, 
34 Agric. Dec. 120, 132-33, aff'd per curiam, 524 F.2d 977 (Sth Cir. 1975), as 
follows: 

Failure to pay promptly for perishable agricultural commodities is 

a serious violation of the Act. As explained by Paul D. Koenigsberg, 

a witness for complainant (Tr. 50-51): 


A The law may be referred to as a fair trading act in the 
produce industry. The law was requested by the industry for its 
own protection. 


Its intent is to suppress unfair or fraudulent practices. And 
the Act spells out the practices that are to be suppressed or 
prohibited or are considered violations. 


The basic reason is that the produce industry is a fast 
moving business. It is done on trust and payment must be 
obtained so that the shipper, let’s say, or seller can pay his help, 
can pay his supplier, who may be a farmer or another packer. 
The law spells out the terms for such payments. It spells out 
what may be done to extend time of payment. 


Primarily, each dealer is supposed to operate on his own 
funds and not operate on the funds of his supplier. In being a 


830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977) (all involving continuing business activities 
during a period when respondents knew they were in serious financial difficulty). 
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slow pay or a late pay, the receiver in effect is using the 
supplier’s funds, the supplier’s money without having to borrow 
on his own, without paying interest and in many, many cases 
forces the supplier to go to other financial sources to obtain 
funds to be able to pay for his own operations. Usually in 
obtaining these funds that supplier has to get a bank loan and 
pay interest. 


Q Carrying on that thought, Mr. Koenigsberg, is it your 
experience in the years you’ve served with the Perishable 
Agricultural Commodities Act program that persons who pay 
late are a severe risk within the industry? 


A Yes, it is quite often we have seen persons running up 
quite a history of late pay and then closing the doors, going out 
of business. It left the suppliers with very faint hope of recovery 
of the funds. And in very, very many instances the funds that 
were recovered were very small percentage of the amounts due. 


Similarly, in In re Southwest Produce, Inc., 34 Agric. Dec. 160, 168-69, aff'd 
per curiam, 524 F.2d 977 (Sth Cir. 1975), it is stated: 


Failure to pay promptly for perishable agricultural commodities is 
a serious violation of the Act. As explained by Paul D. Koenigsberg, 
who has been involved with this regulatory program for about 32 years 
and is in charge of its disciplinary unit (Tr. 18, 26-27): 


Q Okay. Now, in bringing one of these disciplinary 
proceedings for no payment or slow payment, does the 
department consider itself as carrying out the desires of the 
industry or simply is it the department desires to be the 
regulatory agency? 


A No, sir, the department considers itself a service agency 
rather than a police agency. It is the industry’s desire and has 
been expressed by the industry nationally any number of times, 
as a matter of fact, the national potato counsel just recently at 
its, | assume, annual meeting, made a question of slow pay, no 
pay, the first order of discussion and business and quite a large 
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article appeared in the "Packer" of November 17, 1973. I 
believe that is the correct date. The "Packer" is a trade 
newspaper. 


Q Now, going back to the departments in general, why is it 
that failures to pay promptly are considered serious violations? 


A By a buyer failing to pay the seller promptly quite often 
the seller is forced to borrow money on the open financial 
market and pay interest on it. At times if a seller is operating 
in very close operations he may not be able to get money from 
a bank or a finance company and we have had any number of 
occa[sJions where the sellers have been forced out of business, 
but [at] the same time with the seller not having enough money 
to pay his bills, his creditors may be hurt because they can’t get 
paid. The seller can’t pay his employees, the creditors can’t pay 
their bills and their employees. It winds up in a vicious cycle, 
and as I say, quite often some people are forced out of business 
by that. 


It has repeatedly been held under the Perishable Agricultural Commodities 
Act that all excuses, including bankruptcy, are routinely rejected in 
determining whether payment violations occurred or whether they were willful, 


since "the Act calls for payment -- not excuses." 


“In re Jarosz Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983) (non-payment 
because of bankruptcy caused by failure of large purchaser from respondent to comply with its 
contractual agreement; Jn re Oliverio, Jackson, Oliverio, Inc. 42 Agric.Dec.__—s (Aug. 31, 1983) 
(non-payment because another firm failed to pay respondent $248,805.66); In re Bananas, Inc., 
42 Agric. Dec. (Mar. 25, 1983) (non-payment because of a major customer’s insolvency, 
the failure of other debtors to pay respondent, and increased operating costs); Jn re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2428, 2442-44 (1982) (non-payment because of bankruptcy), 
appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1171 (1982) (non-payment because of bankruptcy), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In 
re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982) (non-payment because of bankruptcy 
of another firm owing respondent $776,459.23), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 
1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 746-47 (1982) (non-payment because of financial 
difficulties); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1138-40 (1981) (non-payment 
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In In re Produce Brokers, Inc., 41 Agric. Dec. 2247, 2250-51 (ruling on 
certified questions), final decision, 42 Agric. Dec. 124 (1982), it is stated: 
Although mitigating circumstances are generally considered in 
determining sanctions in the Department’s disciplinary cases, all 
excuses as to why payment was not made have been disregarded in 
determining the sanction in cases involving failure to pay under the 
Perishable Agricultural Commodities Act in view of the statutory 
provisions and the nature and history of the program. In re Esposito, 
38 Agric. Dec. 613, 632-40 (1979) .... 


In the present case consideration of the record as a whole reflects that the 
Judicial Officer’s precedents set forth above should be followed. 

Respondent’s failure to make full payment promptly with respect to the 
207 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and ‘lagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


because respondent suddenly and unexpectedly lost a major sales account); Jn re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (non-payment because of financial difficulties), 
aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit Co., 40 
Agric.Dec. 109, 113 (1981) (non-payment because respondent lost a major sales account and a 
large supplier changed its course of dealing with respondent, demanding cash on delivery), aff'd 
mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In re Kafcsak, 
39 Agric. Dec. 683, 685-86 (1980) (non-payment because of strike and failure of others to pay 
respondent), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In 
re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978) (non-payment because 
of failure of others to pay respondent); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976) (non- 
payment because of railroad strike), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 37 
Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-68 (1973) (non- 
payment because of financial difficulties), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 
(1974); accord, In re Wayne Cusimano, Inc.., 40 Agric. Dec. 1154, 1157 (1981) (non-payment 
because of financial difficulties, including difficulty in collecting from others), aff'd, 692 F.2d 1025 
(Sth Cir. 1982); In re C.B. Foods, Inc. 40 Agric. Dec. 961 (1981) (non-payment because 
respondent lost a major sales account and three large suppliers would no longer extend credit), 
affd mem., 681 F.2d 804 (3d Cir. 1982), cert. denied, 103 S. Ct. 70 (1982); In re Atlantic Produce 
Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non-payment because of financial difficulties), 
aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re Solt, 35 Agric. Dec. 
721, 723-24 (1976) (non-payment because of bankruptcy of another firm owing respondent over 
$130,000.00); Jn re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975) (non-payment 
because of financial difficulties); In re Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non- 
payment because of financial difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) 
(non-payment because of financial difficulties). 
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Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Praciicc governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 26, 1991.-Editor] 


In re: A. G. SHORE, CO., INC. 
PACA Docket No. D-91-504. 
Decision and Order filed July 3, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 15, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of July 1988 through May 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 19 sellers, 39 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or balance 
thereof in the total amount of $135,830.28. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
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Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, A. G. Shore, Co., Inc., is a corporation whose address 
is 4539 Clover Drive, Clemmons, North Carolina 27012. 

2. Pursuant to the licensing provisions of the PACA license number 
191447 was issued to respondent on April 28, 1961. This license was renewed 
annually, but terminated on April 28, 1990, pursuant to Section 4(a) of the 
PACA (7 USS.C. § 499b(a)), when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period of July 1988 through May 1989, respondent purchased, received and 
accepted, in interstate and foreign commerce, from 19 sellers, 39 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $135,830.28. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 39 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 
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[This Decision and Order became final October 14, 1991.-Editor] 


In re: P. & N. PRODUCE, INC. 
PACA Docket No. D-91-515. 
Decision and Order filed July 23, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Ben Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 28, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period March 1988 through September 1988, respondent received 
and accepted, in interstate commerce, 163 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the net proceeds in the amount of $371,723.43. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The business mailing address of P. & N. Produce, Inc. (hereinafter 
"Respondent") is c/o Peter P. Christopher, 15226 North 8th Way, Phoenix, 
Arizona 85022. 

2. Pursuant to the licensing provisions of the PACA, license number 
761473 was issued to Respondent on April 26, 1976. This license terminated 
on April 26, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when the respondent failed to pay the annual renewal fee. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1988 through September 1988, respondent received and 
accepted in interstate commerce, 163 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the net proceeds in the amount of $371,723.43. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
163 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

The facts and circumstances of the violations of the PACA set forth in this 
decision shall be published. 

This Order shall take effect on the first day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 14, 1991.-Editor] 


In re: ELMER J. BRADDOCK, d/b/a TWO J’S PRODUCE SUPPLY. 
PACA Docket No. D-91-530. 
Decision and Order filed July 26, 1991. 


Failure to file an answer - Failure to make full payment promptly. 
Andrew Y. Stanton, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
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referred to as the "Act", instituted by a complaint filed on March 5, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1988 through September 1990, respondent 
purchased, received and accepted, in interstate commerce, from four sellers, 
29 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $262,965.91. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Elmer J. Braddock, d/b/a Two J’s Produce Supply, is an 
individual whose address is 1600 North Avenue West, Missoula, Montana 
59801. 

2. Pursuant to the licensing provisions of the Act, license number 701587 
was issued to respondent on May 19, 1970. This license was renewed annually 
and is next subject to renewal on or before May 19, 1991. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1988 through September 1990, respondent purchased, 
received and accepted, in interstate commerce, from four sellers, 29 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $262,965.91. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 29 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 
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Order 


The license of respondent, Elmer J. Braddock, d/b/a Two J’s Produce 
Supply, is hereby revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 14, 1991.-Editor] 


In re: M. OFFUTT CO., INC. 
PACA Docket No. D-91-501. 
Decision and Order filed August 26, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge: 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a er seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 11, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June, 1987 through September 1989, respondent received 
and accepted, in interstate commerce, 202 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the net proceeds in the amount of $1,005,412.87. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
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Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. The business mailing address of M. Offutt Co., Inc. (hereinafter 
"Respondent") is 1500 Parker Street, Dallas, Texas 75215. 

2. Pursuant to the licensing provisions of the PACA, license number 
780565 was issued to Respondent on January 17, 1988. This license 
terminated on January 17, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499(a)) when the respondent failed to pay the annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1987 through September 1989 respondent received and accepted 
in interstate commerce, 202 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the net 
proceeds in the amount of $1,005,412.87. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
202 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

The facts and circumstances of the violations of the PACA set forth in this 
decision shall be published. 

This Order shall take effect on the first day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedure under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 19, 1991.-Editor] 
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In re: HILL AND STROM PRODUCE CO. and/or HILL AND STROM 
PRODUCE CO., INC. 

PACA Docket No. D-90-557. 

Decision and Order filed September 16, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Edward Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on August 15, 1990, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period August 1988 through June 1989, respondents 
purchased, received and accepted, in interstate and foreign commerce, from 
39 sellers, 113 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $268,871.81. 

Copies of the complaint were served upon respondents which complaint 
has not been answered. The time for filing an answer having run, and upon 
the motion of the complainant for the issuance of a default order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Hill and Strom Produce Co., is a partnership consisting 
of Timothy Hill and Betty Strom, whose last known mailing address was 2840 
S.W. 154 Lane, Davie, Florida 33331. 

2. Respondent, Hill and Strom Produce Co., Inc., is a corporation whose 
last known mailing address was 2840 S.W. 154 Lane, Davie, Florida 33331. 

3. Pursuant to the licensing provisions of the Act, license number 862052 
was issued to respondent Hill and Strom Produce Co. on September 15, 1987. 
This license was renewed annually but terminated on September 15, 1989, 
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pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when respondent Hill 
and Strom Produce Co. failed to pay the required annual renewal fee. 

4. Respondent Hill and Strom Produce Co., Inc., was incorporated on or 
about November 21, 1988. Upon incorporation, respondent Hill and Strom 
Produce Co., Inc., assumed the assets and liabilities of its partnership 
predecessor, respondent Hill and Strom Produce Co. Despite this, respondent 
Hill and Strom Produce Co., Inc., is not now, and never has been, licensed 
under the PACA, but it has conducted business subject to the PACA. 

5. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1988 through June 1989 respondents purchased, received and 
accepted in interstate and foreign commerce, from 39 sellers, 113 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $268,871.81. 

6. On January 29, 1989, respondent Hill and Strom Produce Co., Inc., 
filed a Voluntary Petition pursuant to Chapter 11 of the Bankruptcy Code 
(11 U.S.C. §§ 1101 et seq.) in the United States Bankruptcy Court for the 
Southern District of Florida which was designated as Case No. 
89-13202-BKC-SMW. 


Cenclusions 


Respondents’ failures to make full payment promptly with respect to the 
113 transactions set forth in Finding of Fact No. 5, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondents have committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 
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Copies hereof shall be served upon the parties. 
[This Decision and Order became final October 30, 1991.-Editor] 


In re: RSC GROUP, INC., FORMERLY: PHOENIX INTERNATIONAL. 
PACA Docket No. D-91-503. 
Decision and Order filed July 23, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on October 12, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1988 through November 1988, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
three sellers, 18 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $175,857.63. 

A copy of the complaint was served upon respondent RSC Group, which 
complaint has not been answered. The time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, RSC Group, Inc., formerly Phoenix International, is an 
Arizona corporation, whose address is 1049 East Missouri, Phoenix, Arizona 
85014. 

2. Pursuant to the licensing provisions of the Act, license number 881903 
was issued to respondent on September 6, 1988. This license terminated on 
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September 6, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 1988 through November 1988, respondent purchased, 
received, and accepted in interstate and foreign commerce, from three sellers, 
18 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $175,857.63. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 18 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall! take effect on the 11th day after this Decision becomes 


final. 
Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 
Copies hereof shall be served upon parties. 


[This Decision and Order became final October 24, 1991.-Editor] 
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In re: CAPITOL CITY PRODUCE, INC. 
PACA Docket No. D-91-546. 
Decision and Order filed September 19, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Kimberly D. Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on May 15, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of February 1989 through December 1989, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
26 sellers, 91 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balance thereof in the total amount of $367,883.21. 


A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1, Respondent, Capitol City Produce, Inc., is a corporation whose 
mailing address is in care of Thomas M. Stuckey at 303 NE 3rd, Magee, 
Mississippi 39111. The former business address was P.O. Box 11686, Jackson, 
Mississippi 39283-1685. 

2. Pursuant to the licensing provisions of the PACA license number 
881938 was issued to respondent on September 12, 1988. This license was 
terminated on September 12, 1989, pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499b(a)), when respondent failed to pay the required annual renewal 
fee. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period of February 1989 through December 1989, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 26 sellers, 91 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $367,883.21. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 91 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 


Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145), 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 5, 1991.-Editor] 
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In re: SONYA L. MOLLENBERG, d/b/a AGRICOM MARKETING and/or 
SONYA L. MOLLENBERG and LOUIS G. ALEX, a partnership, d/b/a 
AGRICOM MARKETING. 

PACA Docket No. D-91-513. 

Decision and Order filed March 29, 1991. 


Failure to file an answer - Failure to make full payment promptly - License revocation. 


Edward Silverstein, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on November 26, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period September 8, 1989, through March 5, 1990, 
respondents purchased, received and accepted, in interstate and foreign 
commerce, from eight sellers, 28 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$178,545.19. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Sonya L. Mollenberg, is an individual doing business as 
Agricom Marketing, and respondent Agricom Marketing is a partnership 
consisting of Sonya L. Mollenberg and Louis G. Alex. The mailing address 
of both respondents is P.O. Box 2917, Boston, Massachusetts 02101. 

2. Pursuant to the licensing provisions of the Act, license number 890101 
was issued to respondent Sonya L. Mollenberg on October 25, 1988, was 
renewed annually, and was next subject to renewal on or before October 25, 





SONYA L. MOLLENBERG, et al. 1995 
50 Agric. Dec. 1994 


1990. The partnership composed of Sonya L. Mollenberg and Louis G. Alex 
doing business as Agricom Marketing is not and has never been licensed 
under the Perishable Agricultural Commodities Act, but it has conducted 
business subject to the Act. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 8, 1989, through March 5, 1990, respondents purchased, 
received and accepted in interstate and foreign commerce, from eight sellers, 
28 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $178,545.19. 


Conclusions 
Respondents’ failure to make full payment promptly with respect to the 28 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


The license of respondent Sonya L. Mollenberg d/b/a Agricom Marketing 


is revoked. 

A finding is made that respondent Agricom Marketing, a partnership 
consisting of Sonya L. Mollenberg and Louis G. Alex, has committed willful, 
repeated, and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), 
and the facts and circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 15, 1991.-Editor] 
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In re: A & R DISTRIBUTORS, INC. 
PACA Docket No. D-91-537. 
Decision and Order filed October 21, 1991. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on March 26, 1991 by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1988 through April 1989, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from ten sellers, 
27 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $102,533.20. 


A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, A & R Distributors, Inc., is a corporation, whose address 

is 1800 Broadway, Buffalo, New York 14212. 
2. Pursuant to the licensing provisions of the Act, license number 841003 
was issued to respondent on April 4, 1984. This license was renewed annually, 
but terminated on April 4, 1989, pursuant to Section 4(a) of the Act (7 U.S.C. 


§ 499d(a)) when respondent failed to pay the required annual license fee. 
3. As more fully set forth in paragraph 5 of the complaint, during the 


period June 1988 through April 1989, respondent purchased, received, and 
accepted in interstate and foreign commerce, from ten sellers, 27 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
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make full payment promptly of the agreed purchase prices, in the total 
amount of $102,533.20. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 27 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 


Copies hereof shall be served upon parties. 
[This Decision and Order became final December 4, 1991.-Editor] 


In re: AGRI-TECH INTERNATIONAL, INC. 
PACA Docket No. D-91-516. 
Decision and Order filed October 10, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Andrew Y. Stanton, for Respondent. 
Complainant, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on December 5, 1990, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period December 2, 1988, through September 12, 1989, respondent 
purchased, received and accepted, in interstate commerce, from 12 sellers, 31 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $495,649.48. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Agri-Tech International, Inc., is a corporation whose 
address is P.O. Box 71468, Los Angeles, California. 

2. Pursuant to the licensing provisions of the Act, license number 840540 
was issued to respondent on January 17, 1984. This license was renewed 
annually but terminated on January 17, 1990, pursuant to section 4(a) of the 
PACA (7 U.S.C. § 499d(a)), when respondent failed to pay the required 
annual license renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December 2, 1988, through September 12, 1989, respondent purchased, 
received and accepted, in interstate commerce, from 12 sellers, 31 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $495,649.48. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 31 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


The respondent, Agri-Tech International, Inc., is hereby found to have 
committed willful, flagrant and repeated violations of section 2(4) of the 
PACA (7 U.S.C. § 499b(4)), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 20, 1991.-Editor] 


In re: RMB PRODUCE COMPANY, INC. 
PACA Docket No. D-91-549. 
Decision and Order filed September 23, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on June 27, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1989 through April 1990, respondent purchased, 
received and accepted, in interstate and foreign commerce, from one seller, 
163 lots of fruits and vegetables, all being perishable agricultural commodities, 
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but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $629,839.29. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, RMB Produce, is a corporation, whose address is P. O. 
Box 2605, Fort Smith, Arkansas 72902-2605. 

2. Pursuant to the licensing provisions of the Act, license number 000084 
was issued to respondent on September 5, 1931, was renewed annually, 
presently is in effect, and is next subject to renewal on or before September 
5, 1991. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1989 through April 1990, respondent purchased, received 
and accepted, in interstate and foreign commerce, from one seller, 163 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $629,839.29. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
163 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
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within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 23, 1991.-Editor] 


In re: V. MIRANDO & SONS PRODUCE, INC. 
PACA Docket No. D-91-543. 
Decision and Order filed October 10, 1991. 


Failure to file an answer - Failure to make full payment promptly. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seg.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 24, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 20, 1989 through July 24, 1990, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
thirty-five sellers, 190 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $214,118.45. 

A copy of the complaint was served upon respondent and that complaint 
has not been answered. The time for filing an answer having run, and upon 
the motion of the complainant for the issuance of a Default Order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, V. Mirando and Sons Produce, Inc., is a corporation, 
whose address is 31 Prospect Place, Deer Park, New York 11729. 
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2. Pursuant to the licensing provisions of the Act, license number 862131 
was issued to respondent on September 24, 1986. This license was renewed 
annually, but terminated on September 24, 1989, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 6 of the complaint, during the 
period September 20, 1989 through July 24, 1990, respondent purchased, 
received, and accepted in interstate and foreign commerce, from thirty-five 
sellers, 190 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $214,118.45. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
190 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final December 24, 1991.-Editor] 





CONSENT DECISIONS 


(Not published herein-Editor) 
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West Coast Produce Company, Inc. PACA Docket No. D-90-561. 8/15/91. 


John Livacich Produce Inc. PACA Docket No. D-90-546. 8/19/91. 


A. Larry Merrill d/b/a Larry Merrill Produce Company, and Larry Merrill 
Produce Company/Phoenix, Inc. PACA Docket No. D-91-550 and Larry 
Merrill Produce Company/Birmingham, Inc. PACA Docket No. D-91-551. 
8/20/91. 

Laviage Banana Co., Inc. PACA Docket No. D-90-545. 11/1/91. 

Stacey & Vassallo Fruit Co., Inc. PACA Docket No. D-91-553. 12/2/91. 


Chaparral Produce, Inc. PACA Docket No. D-91-536. 12/6/91. 
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Swine Health Protection Act 
untreated garbage 
exclusion of swine from areas containing 
feeding of. 
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veterinarians 
accreditation 
evidence 
inference from failure to testify 
preponderance standard 
false certification of animals 
health certificate, misuse of... 2... 06. ce cces 638, 656, 1636 
revocation 656, 1636 
Standards for Accredited Veterinarians......... 638, 656, 661 
Ss 05 0 6 P59 oN eR Ress dpe 630, 638, 661 
test record, misuse of 


ANIMAL WELFARE ACT 
dealers 
acquisition of animals 
holding period 
inspection 
advanced notice not required 
I III 56. cn 0 sisson awreenwenwoweelee 759 
failure to allow 476 
license, operation without 499, 757, 759, 764 1680, 1685 
records 
failure to keep and maintain 
standard of care as to animals 
exhibitors 
license, exhibition without 
records, failure to maintain 
sanctions 
civil penalty 
disqualification from licensing eligibility 
sanction policy 
suspension of license 
willfulness 
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APPELLATE REVIEW 
generally 
review, standard of. 
reconsideration, petition for 
timeliness 


COLLATERAL ESTOPPEL 


CONSTITUTION, U.S. 
fifth amendment 1145, 1165, 1338 
first amendment 1145, 1165, 1338, 1445 
fourth amendment 


CORPORATIONS 
corporate veil pierced 


DUE PROCESS 
complaint, specificity of 
fair warning guarantee 


hearing, 
marketing orders 
PACA employment bar 


EVIDENCE 
hearsay 
pleadings, beyond scope of 
preponderance standard 
refusal to testify, negative inference 
witnesses 
inference drawn from failure to call 


FEDERAL MEAT INSPECTION ACT 
inspection, withdrawal of 
responsibly connected person 
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FOREST SERVICE SOURCING AREA APPLICATION 
alternate sourcing area 536, 563, 566, 571, 573 
579, 581, 590, 594, 596, 599 
application 
approved §22, 526, 528, 535, 538, 540, 544, 545 
547, 548, 550, 552, 554, 556, 557, 559 
561, 569, 575, 577, 584, 586, 588, 592, 596 


524, 536, 563, 566, 571, 573 
579, 581, 590, 594, 596, 599 


description of sourcing area 522, 526, 528, 559, 561, 569 
575, 577, 584, 586, 588, 592 


failure to meet technical criteria 563, 566, 571, 579, 581, 599 
manufacturing facility 

defined 

location within sourcing area 
timber type 


HONEY RESEARCH, PROMOTION, AND CONSUMER INFORMATION 
ACT 


lailure to file reports and pay assessments 


HORSE PROTECTION ACT 
amateur status, irrelevant 
burden of proof 
constitutional concerns 
default 
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failure to file answer 
evidence, sufficiency of 
intent to sore irrelevant 
knowledge of soring not required 
palpation test, adequacy of. 
sanctions 
ability to pay 
civil penalty 602, 1592, 1599, 1612, 1688, 1690, 1692 
disqualification from showing or exhibiting 1612, 1688 
1690, 1692 
1592, 1599 
602, 1585, 1599, 1612, 1688, 1690, 1692 


NONPROCUREMENT DEBARMENT AND SUSPENSION 
RE SE RE Pa eg ee ee 1580 
criminal conviction relating to lack of integrity 
failure to report total income and assets 
investigation, required by agency 
sufficiency of administrative record 


PACKERS AND STOCKYARDS ACT, 1921 
corporate veil pierced 
current liabilities, defined 
dealer 
bond 
operation without 
inadequate 
requirement of. 
default 
failure to file answer 832, 836, 838, 841, 1809, 1812 
1814, 1817, 1819, 1822, 1825 


hearings 
petition to reopen denied 
evidence, inference from failure to call witness............... 
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insolvency 
operation during 
test for 
market agency 
bond 
operation without 
custodial account 
failure to maintain 
notice, prior order as 
payment 
checks 
insufficient funds 836, 838, 841, 1754 
1762, 1817, 1819, 1822 


drafts 
Se re 836, 838, 841, 1754 
1762, 1817, 1819, 1822 
failure to pay 1754, 1762, 1809, 1812 
1814, 1817, 1819, 1822 
failure to make prompt payment 1754, 1762, 1809, 1812 


1814, 1817, 1819, 1822 
records 
failure to keep and maintain 
reparation proceedings 


checks 
stop payment order 
sanctions 
ability to continue in business, effect upon 1724, 1736 
civil penalty generally 802, 1724, 1736, 1762, 1812, 1825 
congressional authorization 
gravity of offense, consideration of. 
judicial review 





INDEX 


JANUARY - DECEMBER 1991 


reviewability by Courts of Appeal 
standards for review 
past violations, effect of. 
reasonableness, proponent’s burden of production 
sanction policy 
severe sanction policy no longer followed 
size of business, consideration of. 


suspension 802, 1762, 1799, 
1814, 1817, 1819, 1822, 


preclusion for industry employment during 

relation of statutory criteria for civil 
penalty to 

sufficiency of notice 


a aa cela ea Raa ae ee <a te aoe 1724, 


unfair practices, 


false weighing 1724, 


witnesses, inference from failure to call 
weighing 
eae es Os aie, ia I Re aR ale, os 7. ats 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
agent 
disclosed principal 
Bankruptcy Code, relationship to 


official notice taken of proceedings................. 1941, 
commercial bribery 871, 


construction of statute, deference to agency 
default 


failure to deny material allegations........ 854, 1070, 1076, 
1080, 1082, 1116, 1941, 
1951, 1955 1959, 1961, 1967, 


1809 
1825 


1762 


1799 


812 


1969 
1839 


1078 
1946 
1969 
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failure to file an answer 1072, 1074, 1086, 1088, 1090, 1092 
1094, 1096, 1098, 1100, 1102, 1104 
1106, 1107, 1109, 1111, 1113, 1114 
1118, 1122, 1124, 1126, 1128, 1130 
1132, 1944, 1948, 1950, 1954, 1957 
1964, 1965, 1981, 1983, 1984, 1986, 1988 
1990, 1992, 1994, 1996, 1997, 1999, 2001 
duty, gross neglect of 
employment restrictions 
employment bar 
le RI ST I OE nis kick de cease edeuwenesd 
joint and several liability 
jurisdiction 
not established by storage contract 
not precluded by promise to pay 
kickbacks to purchasers 
license 


failure to have 
failure to pay license fee 1070, 1092, 1102 


payment 
failure to pay promptly 847, 854, 909, 1070, 1072, 1074 
1076, 1078, 1080, 1082, 1086, 1088 
1090, 1092, 1096, 1098, 1100, 1102 
1104, 1106, 1107, 1109, 1111, 1113 
1114, 1116, 1118, 1122, 1124, 1126 
1128, 1130, 1132, 1830, 1850 
purpose of PACA 854, 1850 
reparation proceedings 
acceptance of goods 918, 921, 936, 984, 996, 1009, 1034 
accord and satisfaction 
agency 
disclosed principal 
collateral estoppel 
broker 
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burden of proof 
extraordinary conditions of contract 
generally 
shipping conditions normal 
collateral estoppel 
commercial unit rule 
conflict of law 
consignment 
SE Oe eee eee ee ee 1005 
burden of proof as to nature of transaction 
contract 
impossibility of performance 1875, 1892 
interpretation 
terms 
“act of God" clause 
generally 
identified goods 
misrepresentation of 
modification 
burden of proof party alleging 
"grace aier eaic,” moaning Of... ... 26.5. c essences 
"subject to weather" 
performance, impossibility 1875, 1892 
968, 1014, 1037, 1875 
damages 
attorney’s fees 
not allowed for nonprevailing party 
computation of 
generally 
evidence 
independent third parties, statements of 
f.0.b. acceptance contract 
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right to reject based on condition on arrival.... 968, 976, 1014 
risk assumed by buyer 
suitable shipping condition defined 
fraudulent accommodation invoices 
good faith requirement under U.C.C.................004. 1037 
impossibility of performance 
inspection 
extent necessary to prove breach 1001, 1027 
timing necessary to prove breach 
weight given to federal inspections at 
shipping point 
jurisdiction 
storage contract not sufficient 
modification of contract 
pleadings, unsworn 
rejection of goods 
suitable shipping condition 
transportation 
abnormal transportation exception 
normal 
1865 
warranties 984, 1865, 1884 
responsibly connected persons 
waiver of rights to contest designation 
sanctions 
customers’ and employees’ interests, effect of.............. 871 
employment bar 
flagrant and repeated violations 871, 1850 
joint and several liability 1854 
policy considerations 909, 1969 
revocation of license 1839, 1969, 1994 
wilfulness 
scope of review 
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statutory trust in favor of creditors 
creation by operation of law 

substitution of produce 

violations, repeated, flagrant willful 

wholesale distributor 


PLANT QUARANTINE ACT 
baggage 
inspection, failure to submit to 
bankruptcy, exemption from automatic stay 
default 
admission of material allegation 767, 773, 775, 777 
786, 1627, 1630, 1698 
1702, 1706, 1709, 1711 
620, 769, 771, 779 
784, 1620, 1624, 1700 
781, 1621 
620 
767, 769, 777, 779, 1704 


importation of regulated articles 
airport, removal from without required release............. 775 
inspection 


prohibited article 771, 781, 784, 786, 1621, 1627 

release without treatment prescribed by inspector 

remedial order, importation in violation of 
interstate movement of regulated articles 

plants with soil attached 

from Hawaii 1624, 1630, 1698, 1700, 1702 
sanctions 

ee 620, 623, 627, 1621, 1624, 1627, 1630 
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POTATO RESEARCH AND PROMOTION ACT 
assessments, failure to pay 


SANCTIONS, GENERALLY 
ability to continue in business, effect upon 1724, 1736 
civil penalty 353, 369, 371, 373, 378, 379, 383 
386, 391, 392, 408, 420, 424, 428 
430, 465, 620, 623, 627, 802, 810 
1724, 1736, 1762, 1812, 1825 


judicial review 
reviewability by Courts of Appeals..................005- 1736 
standards for review. 

reasonableness, proponent’s burden of production 

severe sanction policy no longer followed 

wilfulness and intent 
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